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Tort Claim For Poorly
Lit Crosswalk Rejected

Injured Pedestrian Brought Suit Vs. Power Co.

BY WENDY L, PFAFFENBACH

A pedestrian who was struck by a car
ould not sue the electric company that
ailed to maintain the street lights over the
rosswalk where the accident oceurred, the
Appeals Court has ruled.

The pedestrian argued that the electric
ompany should be held liable to third parties
or its failure to maintain the street lights.

But the Appeals Court disagreed and
ollowed a number of other jurisdictions
inding that public policy considerations
lictated against imposing such lLiability.

“We conclude that Massachusetts should
dopt the rule applied in the majority of
ther jurisdictions — that ordinarily an
lectric company under contract to make
epairs and maintain street lights has no
ommon law duty to third persons who are
njured,” wrote Judge Susan S. Beck.

The 11-page decision is Vaughan v. Eastern
zdison Co., Lawyers Weekly No. 11-294-99.

Refining The Law
According to Robert A. Curley Jr. of
Joston, counsel for the electric company, the
age is significant for a number of reasons.
“First, [itl expressly establishes in Mass-

chusetts that utilities are not liable for .

roviding services such as street lighting
o members of the public in a place where

ROBERT A. CURLEY JR.
Utilities not liable to public

street lighting is not working,” he said.
Curley also added that there is no
longer much room left to hold a utility li-
able to third persons except for in “excep-
tional situations.”
But Kathryn E. Hand of Boston, counsel

m continued on PAGE 35

Plaintiff
Entitled To
Carrier’s

Documents

Includmg Paperwork
Made Prior To Lawsuit

By MEGHAN S. LAskA

A woman injured in a car accident could
discover documents compiled by the other
driver’s insurance company prior to the
lawsuit, a Superior Court judge has held,

The defendant objected to the production
of certain documents, arguing that once a
party reports a personal injury claim to the
insurance company, the file materials acecu-
mulated are obtained in anticipation of liti-
gation and are privileged as work product.

But Judge Daniel F. Toomey disagreed,
denying the defendant’s metion for a pro-
tective order.

“[TThe documents at issue in this case
were prepared in the ordinary course of
the [insarance company’s] business and,
therefore, fall outside the purview of the ...
work product doctrine,” wrote Toomey.

The eight-page decision'is Meszar v. Ho-
ran, Lawyers Weekly No. 12-288-99,

H continued on PAGE 35

Citizens’
Group May
Sue Over
Sewage Plan

Recent Case Raises Issues For

Headhunter-Fee Agreements

By Paut D. BoynTON

Attorneys say that oral fee agreements
between headhunters and law firms have
always been common in the industry.

But a recent ruling gives warning to

1

Smith said the legislative history indi-
cates the sweep of the statute is broad.

“The legislation covers brokers and
finders, which covers a broad set of mar-
kets. The Legislature has decided to for-
malize these agreements,” he said..
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Plaintiff Is Entitled To Insurance Co.’s Documents

& continued from PAGE 1

‘Steady Erosion’

Edward C. Bassett Jr. of Worcester,
counsel for the plaintiff, commented that
“this is an extremely significant decision
which clarifies for the bar that just be-
cause a claims representative puts a docu-
ment in his file, it does not mean that it
miraculously becomes work product.”

Matthew P. McCue of Worcester, co-
counsel for the plaintiflt, agreed.

“Insurance companies will say as a mat-
ter of course that claims files are work
product,” he said.

“The judge held in this decision that he
will no longer tolerate such a blanket pro-
tection and will require the insurance in-
dustry to prove

On July 26, 1999, the plaintiff served a
deposition notice on Raymond Mattress, a
claims adjuster for Commerce.

The plaintiff sought four categories of
documents;

1) any photographs of the vehicles in-
volved in the accident;

2} any statements or reports by the par-
ties related to the accident;

3) any documents related to any sur-
charge or any appeal to the Division of In-
surance Board of Appeal relating to the ac-
cident; and

4) any decuments related to the accident.

In response, the insurance company
agreed to produce photographs as far as
they exist, but it maintained that the second
and third categories of requested documents

did not exist.

As for the fourth

that each docu-

ment was pre- a-'::ic[ﬁbeal-la to Mauachu:;u Lawyers

pared in icipa- y whoe are regiate, to receive

tion of Iitainrﬁnl:la" our frea Daily E-mail Alerta heard
" oC & ’ about this ease ag soon 8 we did. Visit

said McCue. our Web site (www.masslaw.com) for
He added that further infersation.

this decision will

category, the defen-
dant petitioned the
court for a protective
order prohibiting or
circumscribing  the
depasition teatimony

allow the plain--

tiffs’ bar to conduct more effective investi-
gations, as there iz “very valuahte” infor-
mation in claims files,

Mark C. Darling of Worcester, who rep-
resented the defendant, stated that “the
judge did not apply the law properly be-
cause where an insurer investigates with
an eys to defending its poticvholder, an
evaluation of the claim as to liability and
the nature and cause of damages are all
protected work product.”

However, he said that he decided not to
pursue an appeal, as there is nothing dam-
aging to the defendant in the claim file.

Donald L. Gibson of Marshfield, a per-
sonal injury lawyer, commented that the
decision is “important” because it realizes
the distinction between gathering infor-
mation for purposes of adjusting an insur-
ance claim and gathering materials in an-
ticipation of litigation. R

“There has been a steady erosion of sup-
port-for documenta being classified as work
product over the years and 1 hope this a
another nail in the insurance industry’s
coffin when dmcussmg the sanct.ll.y uf theu'
clalma files,” he said, -

; Discovery Requests

On'Feb. 21, 1998, plaintiff Kim Meszar was
in an automobile accitent allogodly ennzed by
defendant Cynthia Horan's negligence.

In April 1999, the plaintiff filed suit
againgt the defendant, who was insured by
Commerce Insurance Company.

of the claima adjuster,

The insurance company contended that
the documents identified in that category
include the file which it kept in the course
of defending the plaintiff’s auit.

It argued that once a personal injury
claim is reported, the file materials accu-
mulated are obtained in anticipation of lit-
igation and are privileged as work product.

Three Approaches

Pursuant to Mass. R. Civ. P. 26(bX3), a
party may obtain discovery of decuments
prepared in anticipation of litigation only
upon a showing that the party seeking dis-
covery has a substantial need of the mate-
rials and cannot obtain the subatantial
equivalent of them by other means without
due hardship, said Toomey.

He found that the burden is upon the
party requesting a protective order to
demonstrate that the materials sought are
work product within the scope of that rule.

“The question that this Court must re-
solve is whether the work product doctrine
applies to investigative documents. com-
piled by an insurance company in advance
of the commencement of suit and in re-
sponse to an insured’s report of an auto-
mobile accident in which a third party al-
leges that he was injured,” wrote the judge.

He held that the outcome of this tasue
depends upon whether the insurance com-
pany created such documents in the ordi-
nary course of business or in anticipation
of litigation,

Teomey noted that the Appeals Court and
the Supreme Judicial Court have never ad-
dreazed this issue in a published opinion.

Given the lack of caselaw, the judge rea-
soned that the federal courts’ interpreta-
tion of Federal Rule Civ. P. 26, which sub-
stantially mirrors the state counterpart,
should be looked to for guidance.

Toomey found that “the federal courts
have adopted three separate and distinct
methods of determining whether invesa-
tigative files compiled by an insurance
company constitute documents compiled
in the ordinary course of its business or,

was the main motivating purpose behind
the creation of the documents.

“We begin with the recognition that Rule
26(b)(3)} does not protect materials com-
piled in the ordinary course of business,
pursuant to regulatory requirements or for
other nonlitigation purposes,” he said.

Further, Toomey stated that the fact that
documents produced in the ordinary course
of business might later be vseful to a’par-
ty in litigation does not “cloak” the docu-
ments with the protection of Rule 26(b)3).

“The controlling test is whether, in light
of the nature of the document and the fac-
tual context of the
particular case, the

K . document ean fajis-
“[Carriers] will

say as a matter of
course that claims
files are work
product. ... The
judge held in this
decision that he
will no longer
tolecare such a
blanket protection.”

ly be said to have
been prepared or
obtained because of
the prospect of liti-
gation,” he wrote,
Applying  that
principle to the
case at hand, the
judge noted that

— Marthew B ‘the plaintiff did not
MCC“C'ICD'C]O':‘"S.'E} file auit until more
or plaint than a year after

on the other hand,
documents prepared  pume——"=—
in anticipation of lit-
igation.”
The most restric-
tive of the three, he
said, denies the pro-
tection to insurance
reports that are not
prepared under the
guidance of an at- i
torney.

“This restrictive ’
approach presumes =
that any report or
atatement made by
or to a party’s insurer -— other than a re-
port or statement to an attorney acting in
the role of counsel of one which has been
requested by or prepared by an attorney
employing legal expertise — has been pre-
pared in the ordinary course of business
and does not fall within the scope of the
work product doctrine,” wrote the judge.

In the second approach, any documents
prepared by an insurance investigator im-
mediately following an accident are docu-
ments made in anticipation of litigation
and are within the work product doctrine,
he gaid.
Toomey found that “[bjetween the two
extremes ig a third view which employs a
case-by-case approach to determine
whether documents prepared by an insur-
ance investigator comprise documents
made in anticipation of litigation.”

Case-By-Case Analysis

As the 1st U.S. Circuit Court of Appeals
utilizes the case-by-case approach, the
judge determined that this is the method
which the Superior Court should follow.

“The mere possibility that a certain event
might lead to future litigation does not ren-
der privileged all decuments prepared sub-
sequent to that event,” said Toomey.

He found that the determinative ques-
tien is whether the prospect of litigation

the accident oc-
curred and the defendant’s attorney did
not file an angwer until approximately 16
months after the accident.

“A review of analogous decisions sug-
gests that the documents sought to be dis-
covered at bar were not created with a
view towards litigation,” held Toomey.

Further, he stated that Commerce failed
to present any evidence suggesting that it
prepared the documents at the request of
the defendant's attorney or that the ex-
pected recipient of the documents at the-
time they were prepared was the defense
attorney.

“Commerce compiled the documents
that [the plaintiff] seeks to discover long
before [she] filed suit against [the defen-
dant],” said the judge.

Toomey held that an insurance company
resisting discovery must establish a factu-
al basis upon which it can show that it did
not prepare the documents in the ordinary
course of business.

“Such a demonstration might be accom-
plished by segregating documents con-
tained in its claims files, into trial prepa-
ration materials and nontrial preparation
materials,” he noted.

As there is no such factual basis pre-
sent in the case at hand, Toomey held
that the work product doctrine does not
shield the documents from the deposi-
tion notice,

Tort Claim For Poorly Lit Crosswalk Is Rejected
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for plaintiff, said the case still leaves “room
for a duty to be imposed fon a utility]”
“This case is rough on the facts,” she
said. "If you had some other compelling
fact ... like increased risk or detrimental
reliance [the court could find differently.]”
Hand also mentioned that there ia

caused by the defendant’s failure to prop-
erly maintain the light. -

In response, the defendant moved for
summary judgment, claiming it had no le-
gal duty to the plaintifi.

After Superior Court Judge Gerald F.
C'Neill Jr. allowed the defendant’s motion,
the plaintiff appealed — urging the court to
exvand the defen-

Among these factors were: the large
number of street lights; the cost of impos-
ing liability on the utility; the availability
of auto insurance; the fact that cars have
headlights; and the likelihood that street
lights become periodically inoperable, Beck
aaid.

After considering the law of other juris-

dirtinna  the indea

gument that the defendant had a duty un-
der $324A(a) and (¢) of the Restaternent
(Second) of Torts.

The judge noted that §324(a) and (¢) pro-
vides that a person who renders services,
which he should recognize as necessary for
the protection of a third persen, will be
held lmble to third parties when his failure
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