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STRATEGIC PLANNING IN DISCOVERY

A Plaintiff’s Approach to Personal Injury Cases

Edward C. Bassett, Jr., Esqg.
Mirick, O’Connell, DeMallle & Lougee
1700 Mechanlcs Bank Tower
Worcester, MA 01608-1477

INTRODUCTION: The purpose of this paper is to provide an overview

of the various discovery tools which are available to prepare a
personal injury case for settlement or trial.

I.

INFORMAL DISCOVERY

A,

ADVANTAGES

Informal discovery is inexpensive and it is conducted
without your adversary’s knowledge. Informal discovery
should start during the initial client meeting and it
continues throughout the duration of the case.

DISADVANTAGE

The major dlsadvantage of informal discovery is that an
informal witness statement does not preserve the
evidence in a form that will be admissible at trial.

RECOMMENDATIONS

Begin informal discovery immediately. One of the goals
of informal discovery is to "freeze" the evidence before
memories fade and witnesses disappear.

John P. DiNatale, President, DiNatale Detective Agency,
Inc., Boston, recently made this observation concerning
1nformal discovery; "It never ceases to amaze me the way
attorneys (plaintiff and defendant) and insurance
companies handle their investigations. It is no
surprise that the most successful law firms and
insurance companles are the ones that adequately prepare
and investigate their cases so that WHEN THEY ARE READY
TO PUT THEIR CASE IN SUIT THEY ARE ALSO READY TO START
TRIAL THE NEXT DAY.1l

TYPES OF INFORMAL DISCOVERY

1 A copy of John P. DiNatale’s article entitled "Investigative
Services - Just The Facts" is included in the Appendix at Tab A.



1. Photographs - It is imperative to take photographs
of the accident scene immediately after the
accident. After the accident, the road may be
redesigned, lines may be repainted or signs may be
erected. Photographs should also be taken of the
cars and your client’s injuries.

2. Medical Records and Bills - At the initial client
meeting, have your client sign a medical
authorization so that you can obtain all of the
pertinent records. Often times, the emergency room
records will contain information concerning the
cause of an accident and the identity of
witnesses.?2

3. Employment Records - The client should also sign an
authorization so that you can obtain all pertinent
employment records. This will help quantify your
client’s lost wages and loss of earning capacity.

4, Witness Statements - When a new case comes into the
office, you should obtain witness statements as
soon as possible. Although an attorney or his
paralegal can take the statements, it is more
prudent to retain a private investigator.

If you take the witness statement, you will not be
able to impeach the witness if he changes his
testimony at trial. Similarly, if your paralegal
takes the witness statement his impartiality will
be attacked because he is employed by your law
firm,

5. Statement of Partieg - If your client is involved
in an accident, it is likely that the other party’s
insurer will try to contact your client to obtain a
written or a recorded statement. Be certain to
advise your client that he is not required to give
a statement to the other party’s insurance company.
Advige your client to refer these calls to your
office. You should also tell your client that
although he will be required to submit an accident
report to the police, the Registry of Motor
Vehicles and his insurance company, these reports
should be reviewed with you before they are filed.
These reports have a life of their own and they
will be used as binding admissions.

2 A copy of a standard authorization form for medical records and
employment records is included in the Appendix at Tab B.



If your investigator takes a statement from the
other party (Disciplinary Rule DR 7-104 prohibits
an attorney or his investigator from taking a
statement from the other party where it is known
that the other party is represented by a lawyer)
keep in mind that the other party has a right to
obtain a copy of his own statement. M. R. Civ. P.
Rule 26(b) (3).

Statements of Other Witnesges - If an investigator
takes statements from percipient witnesses, these
statements may be protected from disclosure during
the formal stages of discovery. Sometimes, a
witness will refuse to provide a statement because
he already gave a statement to the other party’s
investigator. Under Rule 26 (b) (3), you may not get
a copy of that statement unless you can convince a
judge that you have a "substantial need" for the
statement and that you are unable to obtain the
equivalent without "undue hardship".

All witness statements should be routinely
discoverable. If you are faced with an adversary
who refuses to produce witness statements, refer to

Waits, "Work Product Protection for Witness
Statements: Time for Abolition" 1985 Wisconsin Law

Review 305. Attorney Waits concludes that "work
product" protection for witness statements
glorifies the adversary system at great costs to
the litigants and to the detriment of the search
for truth in the courtroom.

Since a court may determine that some witness
statements are protected by the work product
doctrine, a plaintiff’s attorney should not sit
back with an expectation that he will receive
copies of all witness statements merely by filing a
Request for Documents after the lawsuit is filed.

The importance of witness statements is aptly
described by John P. DiNatale, President, DiNatale
Detective Agency: ". . . the reality of the matter
is, the individual who interviews the witness first
is generally the individual who obtains the most
favorable statement. Simple things such as people
not wanting to be bothered more than once, and not
understanding why both sides cannot have the same
copy of their statement, are simply not
comprehended by some people . . . After seventeen
years and several thousand investigations there is
no doubt in my mind that the one who is best
prepared and interviews the witness first is the
one who generally wins."



If your investigator locates a witness who already
gave a statement to the other party’s insurer, you
can tell that witness that he has a right to obtain
a copy of his statement and that he also has a
right to give you a copy. Often times you will
notice a deposition of a fact witness and he will
call your office to find out why he has to give
another statement. If you learn that the witness
already gave a statement to the other party’s
investigator, you can ask the witness to request a
copy of the statement and assure him that you will
review the statement to determine if it will be
necessary to take his deposition. Once you obtain
the statement this may obviate the need for a
formal deposition.

Police Reports and Operators Reports - After an
automobile accident, each operator files a report

with the police and the Registry of Motor Vehicles.
For a small fee, these reports can be obtained
directly from the police or Registry. Each report
contains a "brief description" of the accident.
These statements are often prepared before the
operator has retained an attorney and they often
contain admissions which will go a long way towards
resolving the cage. Sometimes, the police reports
will not be provided if there is a criminal
investigation pending. If you learn that the other
party was given a citation, you should follcow up
with the police or the local District Court to find
out when the citation or criminal matter will be
heard. You should attend any court hearings and
request transcripts of relevant testimony.

Networking - One of the easiest and most cost
effective ways to obtain informal discovery is to
"network" with other plaintiff’s attorneys. Once
you are able to locate other attorneys who have
handled similar cases, it is likely that they will
share their informal and formal discovery with you.

The Association of Trial Lawyers of America (ATLA)
maintains a service known as "ATLA Exchange" (800-
344-3023) which can help you establish an
appropriate network. For a modest fee you will
‘obtain a wealth of information from ATLA. ATLA
will search its databases to put you in touch with
attorneys who have handled similar cases. These
attorneys will provide you with insight,
information and strategies. One of the
requirements for obtaining information from ATLA is
a reciprocal agreement that you will respond to any
and all requests from other ATLA members.



ATLA has also developed sixty five separate
litigation groups. These litigation groups have
databases of expert witnesses, abstracts of similar
cases, citations for legal and technical articles,
news stories, court documents, government
regulatory information, depositions and trial
transcripts of defense experts, briefs ({(indexed by
subject and state), informational databases on
discovery abuse, protective orders, federal
preemption, Rule 11 and other trends in litigation.

ATLA litigation groups have existed since 1962. A
litigation group is a voluntary, non profit group,
all of whom must be ATLA members, who are handling
similar cases or who have an interest in these

cases.

The purpose of each group is to permit each

injured person to benefit from the collected
experience, materials and information in the
possession of the plaintiffs’ attorneys litigating
similar cases, while reducing the high costs of

litigation.

The litigation group provides a

collegial networking structure whereby members

exchange information,

share experiences and develop

discovery and litigation strategies in the spirit
of professional cooperation towards mutually held

goals.

The following is a list of the existing

ATLA Litigation Groups:

Accutane
AIDS

Aquatic Injuries

Subgroup:

Scuba and Diving Accidents

ATM/Bank Security

Attorneys Information Exchange Group, Inc.

(AIEG)

Subgroup: Airbags

Subgroup: All-Terrain Vehicles
Subgroup: Brakes

Subgroup: Child Restraints
Subgroup: Defective Firearms
Subgroup: Fuel System Integrity
Subgroup: Helmets

Subgroup: Motorcycles

Subgroup: Pleasure Boats/Personal Watercraft
Subgroup: Roof Crush

Subgroup: School Buses
Subgroup: Seat Belts

Subgroup: Seat Design

Subgroup: Vehicle Rollovers

Automatic Doors
Back-Up Alarms
Battery Explosions
BIC Lighters

Birth Defects,
Subgroup:

Teratogens, and Bendectin

Ethylene Oxide



Birth Trauma

Breast Cancer

Breast Implants

Child Sexual Abuse
Chymopapain

Construction Site Accidents
Crane Injury

Dalkon Shield
Defibrillators

Delivery Service Negligence
DES

Diet Products

Subgroup: HMR 500

Dioxin and PCP
Dry-Cleaning Fluid Exposure
Electrical Accidents
Electromagnetic Radiation
ERISA/Employee Benefits
Fire Loss

Formaldehyde

Halcion

Hard Metals Disease
Hazardous Materials

Heart Valves (Bjork-Shiley)
Homeowner Warranties
Industrial and Agricultural Products and Vehicles
Insurance Bad Faith
Interstate Trucking
Isocyanates

Kerosene Heaters

Lead Paint

Legionnaires’ Disease
Lender Liability

Liquor Liability

L.P. Gas Explosions
L-Tryptophan

Mining and 0il Field Products and Accidents
Motorcyclists’ Rights
Multi-Piece Wheels/Rims
Non-Steroidal Anti-Inflammatory Drugs (NSAIDS)
Nursing Homes

Occupational Hearing Loss
Pesticides

Pharmacy Liability
Protective Orders

Prozac

Psychotherapy: Patient Sex Abuse
Sudden Acceleration

Tap Water Burns

Tardive Dyskinesia
Theophylline

Tire/Rim Mismatch

Toys and Recreational Equipment
Traumatic Brain Injury
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Transmissions

Urocanic Acid

Vaccines

Vehicle Underride
Vending Machine Tip-Overs
Versed

Similarly, Jury Verdict Research (LRP Publications
800-341-7874) has been tracking personal injury
verdicts and settlements for over twenty years and
their databases include information on thousands of
pergonal injury cases. This information is now
available on Westlaw and Lexis and by using these
databases, you can put yourself in direct contact
with experienced attorneys and their experts.

Freedom of Information Act - State and Federal
Freedom of Information Acts (Freedom of Information
Act, 5 USCA §552) are useful for pretrial
investigation and discovery. Obtaining information
from FOTIA allows you to obtain information
concerning a defective product without putting the
defendant on notice that you have obtained that
information. For a detailed description of public
record searches, see Cameron, Public Record
Searches & Preliminary Asset Digcovery, Practical
Litigation Skills for Legal Assistants (MCLE 93-
05.23). See also Tilson, Freedom of Information
Acts: Invaluable Resources, Trial Magazine pg. 43
(May 1993).

" Retention of Consulting Experts - In products

liability cases or serious automobile cases, you
should retain appropriate experts as soon as
possible. The experts should carefully examine the
product or the accident scene. Make it clear (in
writing) that your expert cannot perform any
destructive testing. In Nally v. Volkswagon of
America, Inc,, 405 Mass. 191 (198%), the Supreme
Judicial Court held that in a civil case, where an
expert has removed an item of physical evidence and
the item has disappeared or the expert has caused a
change in the substance or appearance of such an
item in such circumstances that the expert knows or
reasonably should know that the item in its
original form may be material to litigation, the
Judge, at the request of a potentially prejudiced
litigant, should preclude the expert from
testifying as to his or her observations of such
items before he or she altered them and as to any
opinion based thereon. The reason for the rule is
the unfair prejudice that may result from allowing
an expert deliberately or negligently to put
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himself or herself in the position of being the
only expert with firsthand knowledge of the
physical evidence on which expert opinions as to
defects and causation may be grounded. As a matter
of sound pelicy, an expert should not be permitted
to intentionally or negligently destroy or dispose
of such evidence and then to substitute hisg or her
own description of it.

Statements of Parties or Other Witnesses Who May
Not Be Available for Trial - If your client or an

important witness is terminally ill or about to
leave the country and you would like to preserve
their testimony for trial, it is critical to follow
the statutory procedures for preserving this
evidence. In Anseomo v. Reback, 400 Mass. 865
(1987), the decedent gave a video tape statement to
her attorney in a question and answer format. The
video tape was made before suit was filed and
without notice to any of the potential defendants.
The plaintiff attempted to introduce the video tape
into evidence as a statement of a decedent under
the provisions of G.L. ¢. 233, §65. However, the
Court held that the tape was not admissible. The
Court reasoned that the tape was not admissible
because the legislature had devised a statutory
method for preserving evidence prior to filing
suit.

G.L. ¢. 233, 8§46 provides that if a person desires
to perpetuate his own testimony or the testimony of
another person, he shall apply in writing to two

“justices of the peace or notaries public or a

justice of the peace and a notary public, one of
whom shall be an attorney at law requesting them to
take his deposition or the deposition of the person
whose testimony he desires to perpetuate and
gtating briefly and substantially his title, claim
or interest in or to the subject relative to which
he desires the evidence perpetuated, the names of
all other persong interested or supposed to be
interested therein, and the name of the witness
proposed to be examined.

G.L. ¢. 233, §47 requires the justices of the peace

"or notaries to notify the interested persons of the

time and place appointed for taking the deposition
thus providing affected persons with an opportunity
for cross examination. Similarly, M. R. Civ. P.
Rule 27 (a) governs the perpetuation of testimony by
means of a deposition before the commencement of an
action. The Rule provides for notice to adverse
parties thereby allowing those persons the
opportunity to cross examine the deponent.



IX.

E.

TIMING OF INFORMAL DISCOVERY

1.

Photographs - Photographs of the accident scene,
the vehicles and the injured party should be taken
immediately after the accident. Even if the client
is interviewing several law firms, go out and take
photographs immediately in order to "freeze" the
evidence.

Qther Forms of Informal Discovery - Ideally, all -
informal discovery should be complete before filing
suit. In a products liability suit, it is helpful
to complete your investigation and informal
discovery before filing suit so that you can send
out an appropriate 93A demand letter prior to
commencing suit. G.L. c. 93A, The Massachusetts
Consumer Protection Statute, is applicable to a
products liability action because a defendant who
is liable for negligence and breach of the implied
warranty of merchantability has thereby committed
an unfair or deceptive trade practice. Maillet v.
ATF Davidgon Company, 407 Mass. 185 (1990). As a
result of the Maillet case, it is appropriate to
send a 93A demand letter to the appropriate
defendants in any products liability case. This is
a potent weapon for plaintiffs’ attorneys. If it
is determined that there was a breach of warranty,
the plaintiff may be entitled to multiple damages
and attorney’s fees. If the demand letter makes .
reference to other similar cases, identifies
experts who have testified against the defendant in
other cases and references known recall notices,
the defendant and his attorneys will know that the
plaintiff is seriocus about the case and that he is
ready to file suit and ready to go to trial.

FORMAL DISCOVERY

After a law suit is filed, all of the formal discovery tools
come into play. These include Interrogatories (Rule 33);
Request for Production of Documents (Rule 34}; Requests for
Admission (Rule 36); Motion for a Physical Exam (Rule 35);
and Depositions (Rule 30).

A.

TIMING AND COST CONSIDERATIONS

As a plaintiff’s attorney, you have the first
opportunity to file discovery requests. In most cases,
it is wise to file a set of Interrogatories and a
Request for Documents with the complaint. As a
plaintiff, it is your job to move a case expeditiously.
By filing these discovery requests with the complaint



you will keep the pressure on your opponent to keep the
case moving. Copies of sample Interrogatories and a
Document Request for an automobile case are included in
the Appendix at Tab C.

The initial set of interrogatories and the document
request should seek to elicit basic information
concerning the identity of any and all witnesses to the
accident. After you obtain the identity of all
important witnesses, you can then determine which
witnesses need to be deposed.

When you file the first set of Interrogatories and the
Request for Documents, you should send out a certified
~letter pursuant to G.L. c. 233, §23A demanding copies of
‘any statements which were previously made by your
‘client. If copies of the statements are not sent back
within ten days then the use of the witness statements
can be prohibited at trial.

In the event that your client gave a written statement
soon after the accident, you should familiarize yourself
with G.L. c. 271, §44. 1In substance, that statute will
prohibit the use of any witness statements which were
"taken within fifteen days of an accident while your
client was confined in a hospital.

MOTIONS TO COMPEL COMPLIANCE WITH DISCOVERY

Once you receive regponses to the initial discovery
requests, be sure to follow up on any objections with a
discovery conference (Superior Court Rule 9C) and, if
necessary, a motion to compel compliance with your
digcovery requests (Rule 37 M. R. Civ. P.).

After you have received responses to the interrogatories
and the document request, you should consider Reguests
for Admissions under Rule 36. These are under utilized
digcovery tools which can narrow the issues at trial and
eliminate the need to call some witnesses at trial.

PHYSICAL EXAM

Rule 35 of the M. R. Civ. P. is a discovery tocl for the
defense and your client should be aware of the fact that
the defense may file a motion to have your client submit
to a physical exam. As a practical matter, a motion is
not usually necessary because plaintiff’s counsel
usually agrees to a physical exam. However, you must
take the time to meet with your client to discuss the
physical exam. You should advise your client to bring a
friend or family member with him to the exam so that
there is a witness to the exam and to any conversations.
Your client should document how much time he spent in

- 10 -



the waiting room and exactly how much time he spent in
the exam room. Immediately after the exam, your client
should write down the specific questions which the
~doctor asked and the answers given by your client.

In Smith and Zobel, Rules Practice, the authors point
out that an attorney’s presence at an IME may be
helpful. However, in Green v. Dolan, 369 Mass. 959
{1975), the Supreme Judicial Court held that a motion
judge did not abuse his discretion by denying an
attorney the opportunity to accompany his c¢lient to the
medical exam. In more recent cases, other courts have
held that a plaintiff does have a right to have his
attorney present. Acosta v. Tenneco 0il Co., 913 F2d
205, 210 (CA 5th 1990); Langfeldt-Haaland v. Saupe
Enterprises, Inc., 708 P24 1144 (1989).

VIDEOTAPE DEPOSITION

If your case is likely to go to trial, and if you will
need live medical testimony in addition to the medical
reports (authenticated under G.L. ¢. 233, §79G), you
should consider a video tape deposition of your expert.
There is nothing more difficult than trying to schedule
a doctor to testify in court. A video tape deposition
can actually save you money in the long run because you
will not have to pay your expert every time the case is
called for trial and then postponed. You will also
relieve yourself of much anxiety because you will not
have to juggle your calendar, the doctor’s calendar and
the court’s calendar. The mechanics of a videotape
deposition are set forth in Rule 20A of the M., R. Civ.
P

Although the videotape deposition of your expert is
critical if your case is actually going to trial, the
videotape deposition can also be used as a powerful
settlement tocl. See Heller, The Televiged Witnesgs:
Preparing Videotaped Depositions, Massachusetts Lawyers
Weekly (June 7, 1993). A copy is included in the
Appendix at Tab E.

PREPARING YOUR CLIENT FOR HIS DEPOSITION

You must spend a considerable amount of time preparing
your client for his deposition. As soon as you receive
the deposition notice, send out a letter or brochure to
your client detailing the subtleties of deposition
practice. A copy of a sample informational brochure is
included in the Appendix at Tab D. After reviewing the
deposition brochure, the client should come into your
office to discuss the deposition process. When the
client comes into the office, take the opportunity to
show him a video tape on the deposition process. There
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are many professionally prepared video tapes available
to help attorneys explain the deposition process to
their clients. After viewing the videotape, sit down
with your client and answer all of his questions
concerning the deposition. Then take the opportunity to
do a mock deposition of your client and let him know
that you will simulate a true cross examination. It is
also helpful to videotape the mock deposition. Let the
client take the video tape home so that he can examine
his body language and demeanor. The time that you spend
with your client will help him understand the process
and it will also ease some of the normal fears and
anxieties of the process.

DAY IN THE LIFE VIDEOS

"Day in the Life" video tapes may be utilized for
gettlement or for trial. Although the Massachusetts
Courts have not clearly defined when these tapes are
admissible, there is a tendency to use these films at
trial.

Some defense attorneys file interrogatories early on to
determine if the plaintiff prepared any Day in the Life
videos. The following is a set of interrogatories
specifically designed to elicit pertinent information
concerning these videos:

1. Please state the full name and
business address of any and all individuals
and employees of Acme Video Productions, Inc.
who participated in the production of the "Day
in the Life of Peter Plaintiff" videotape (the
"Videotape"), including as part of your angwer
the name(s) of any and all individuals or
employees who participated or were otherwise
involved in the editing process of the
Videotape.

2, For each such individual or employee
identified in your answer to Interrogatory No.
1, above, please state in complete detail the
duties and/or respongibilities of each such
individual or employee in connection with the
production and editing of the Videotape.

3. Please state in complete detail the
employment history of each such individual or
employee identified in your answer to
Interrogatory No. 1, above.

4. Please identify all advertising
materials that Acme Video Productions, Inc.



‘utilized in promoting its videotaping business
during the last five years.

5. Please describe in complete detail
the method of production of the Videotape,
including as part of your description the
equipment used in creating the Videotape, and
any and all alterations, omissions, or other
edits or aspects of the editing process in
connection with the production of the
Videotape.

6. Please identify each and every
individual who was present during the
production and/or editing of the Videotape,
including as part of your answer the reason
why each such individual was present.

7. Please identify the date and time of
any and all rehearsals and/or test shootings
of the Videotape.

B. Please state whether the Videotape
was edited and, if so, please state the
individual (s) name (s) who took part in the
editing process, the location of the edited
portions of the Videotape, and the
circumstances and/or criteria utilized in
determining which portions of the Videotape
would be edited.

9. Please describe all conversations
that took place between or among Acme Video
Productions, Inc., its employees, agents or
servants, regarding the production of the
Videotape, including as part of your
description, the date and location of each
such conversation, the persons present, and
the substance of what was said by each person
present.

10. Please describe all conversations
that Acme Video Productions, Inc., its
employees, agents or servants had with Peter
Plaintiff in this case regarding the
Videotape, including as part of your
description, the date and location of each
such conversation, the persons present, and
the substance of what was said by each person
present.

11. Pleage describe all conversgations

that Acme Video Productions, Inc., its
employees, agents or servants had with Peter
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Plaintiff’s attorney in this case regarding
the Videotape, including as part of your
description, the date and location of each
such conversation, the persons present, and
the substance of what was said by each person
present.

Because these videos can be controversial, at least one
commentator has suggested that a motion in limine should
be standard procedure for the use of "Day in the Life"
filmsg. The motion also offers a chance to sanitize the
film of any prejudicial portions. Pikula, The

Evidentiary Aspects of Day in the Life Films, 69
Massachusetts Law Review June, 1984 pp 59-67.

Courts which have excluded Day in the Life films have
determined that the probative value of the film is
outweighed by its prejudicial effect. However, there
are several Courts which have held that the probative
value of the film outweighs the prejudicial effect even
in very graphic "Day in the Life" films. See Air
Shields, Inc. v. Spears, 590 SW 2d 574 (Tex Civ. App.
1979} (Video showed a blind plaintiff getting around his
house and yard when he was 2 and 6 years old) and Apache
Ready Mix Co. v. Creed, 653 SW 2d 79 (Tex Civ. App.
1983) (Video showed semicomatose 11 year old
quadriplegic during rehabilitation treatments, in a
hospital bed and in a wheelchair. The Court noted that
the shock of seeing the plaintiff in person might be
greater than the "soundlegs sterility of the video
screen'.

G. SURVEILLANCE FILMS

Some insurance companies and defense firms will take
surveillance films of your client in an effort to show
that your client is a malingerer. You should discuss
surveillance films with your client at the initial
meeting to let him know that it is possible that he will
be followed and filmed. As a plaintiff’s attorney you
should also file a set of interrogatories and a request
for documents to obtain the surveillance films. George
LaMarca of LaMarca & Landry in West Des Moines, Iowa
gerves the following interrogatories in cases where
surveillance is a-possibility:

1. State whether or not the defendant
has conducted any type of surveillance on the
plaintiff in this action. If so, for each

3 See DeCaire’s Surveillance Videgs New Technology Creates a

Lethal Courtroom Weapon, 93 LW USA 135 (May 24, 1993). A reprint
of the article is included in the Appendix at Tab F.
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surveillance activity and or technique, set
forth the following:

a. The person conducting the
surveillance;

b. The method of surveillance;

c. Identify all tangible evidence

obtained as a result of said surveillance;

da. Identify the custodian of all
documents or tangible items of any kind, the
subject matter of which is in whole or in part
a result of said surveillance; and

e. Give a brief description of the
activities which were the subject of said
surveillance, including the dates, names, and
locations therefor.

Snead v. American Export - Isbrandtsen Lineg, Inc., 59
F.R.D. 148 (E.D. Pa. 1973) is the seminal case dealing

with the discovery of surveillance films. In the Snead
case, the Court noted:

(1) Most defense lawyers contend that if a
plaintiff knows that a surveillance film exists, he will
tailor what he has to say accordingly. For tactical
reasons, the defense would prefer to have plaintiffs
testify and then let the jury see the films. Defendants
contend that uncertainty as to the existence of
surveillance films is the best way to promote
truthfulness.

(2) Plaintiffs lawyers argue that unless they can
check the integrity of the photographer, the accuracy of
his methods and review the pictures he has taken, they
are deprived of the proper means to cross examine or
seek rebuttal testimony. Thus, they maintain that the
need to prevent possible abuse by defense investigators
requires full disclosure as to the films in advance of
trial.

After considering these arguments, the Snead Court
concluded that the defense was required to disclose the
existence of surveillance films. However, the Court
held that the defense did not have to respond to any
discovery requests concerning surveillance films until
after the plaintiff was deposed.



Similarly, in Cabral v. Arroda, 556 A 24 47 (R.I.,
1989), the Court held that the defendant was required to
produce the surveillance film but the defendant had the

right to depose the plaintiff before producing the
films.

- 16 -
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LAWYERS WERKLY

SISt
The
acts

By Jonan P. DINATALE

It never ceases to amaze me the way
attorneys (plaintiffand defendant) and
insurance companies handle their in.
vestigations. It is no surprise that the
most successful law firms and insur-
ance companies are the ones that
adequately prepare and investigate

their cases so that when they are ready *
to put their case in suil, they are also

ready to start trial the next day.

A funny thing happened on my way
to work; I was a witness to an automo-
bile accident. As I was driving, [ saw a
police officer riding a motorcycle hit
the back of an automobile and goflying
through the air. I immediately picked
up my car phone and notified the local
police department that an officer was
down and that there may be serious
personal injury.

While I was on the telephone, the
operator of the vehicle that had been
hitby the motorcycle proceedad toleave
the scene. I was somewhat amazed
since, from what I had seen, the acci-
dent appeared to have been the fault of
the officer on the motorcycle. Iinformed
the police officer whom I had an the
telephone of what was happening and

- PUBLICATIONS

Investigative Services

‘he-told me to make sure I got the

registration number of the vehicle. As
the vehicle drove past me, I read the

registration number and dictated it to -

the officer on the telephone. Due to the
fact that the motorcycle officer ap-
peared seriously injured, I decided not
to follow the vehicle, but to go to the
officer’s assistance.

Once the vehicle had passed, it oc-
curred to me that I had been so intent
onmaking sure that T had the registra-
tion number of this vehicle, that Inever
really got an adequate look at or de-
scription of the driver. After going to
the injured officer’s assistance and
waiting for the ambulance to arrive, I
got back in my car, immediately took
out my tape recorder and dictated a
statement. From my professional ex-
perience, I knew it was important to
memorialize my thoughts. It was
amazing that after only 45 minutes of
having witnessed the accident, that

some of the minor details were a hit

unclear, Sure, I remembered what
happened, but then I thought: Did
somebody cut the motoreycle off? Did I
miss something? Why did that driver
leave the scene?

The more I thought about this case
and the aftermath of my becoming in-
volvedin the criminal case asa witness,
the more I started to think about the
thousands upon thousands of automo-
bile and personal injury accidents I
have investigated, as well as the thou-
sands of witnesses I had interviewed. |
began to think about the questions I
would ask witnesses four years after
the fact; whether they remembered if
someone had their directional on;
whether they could recall if there had
been sand on the sidewalk where the

individual fell; or whether the ice ap-
peared dirty. Questions which
generally were never answered ad-
equately since the most common
responses were, “After such a long pe-
riod of time, how could I remember
something like that?” Or, “I just have
the basic facts in my mind and that's
all I can remember.”

After mailing my statement to the
local police department and identify-
ing myself as a witness, I was asked to
appear in criminal court to testify. Af-
ter arriving at the courthouse the first
time, I found that the case had been
continued and this continuance had
been agreed upon two days prior to the
time of my appearance in court. Being
familiar with the system, I was not
particularly surprised, but more upset
with myself for not realizing that I
should have checked ahead of time.
After two additional appearances in
court, it was on my third visit that [
was told that the case had been nolo
processed. As [ walked away, I thought,
how many witnesses who had to take
this kind of time off from work, have
walked away from the experiences
saying, “Never again will I stand up
and tell someone I saw their accidentif
this is what I have to go through.”

Importance Of Mamory

Some 18 months after the criminal
case, I was contacted by an insurance
company in regard to civil litigation on
this accident which was now pending.
Afterhandling thousandsofcasesfrom
my own office, I was happy to know
that I could refer to my own signed
statement, knowing that the informa-
tion Irecorded shortly after the accident

Reprinted with permission from Lawyers Weekly Publications, Bosion, Massachuselts, 800-444.5297 ©1992



was accurate. Some of the smaller de-
tails of the accident were now faded
and if | had not had my statement, I
probably would have forgotten them.
I also thought to myself, “Well isn’t
this typical; 18 months later, someone
is just getting around to asking a wit-
ness what he saw that day.” It never
ceases to amaze me the way attorneys
(plaintiff and defendant} and insur-
ance companies handle their
investigations. It is no surprise that
the most successful law firms and in-
surance companies are the ones that
adequately prepare and investigate
their cases so that when they areready
to put their case in suit, they are also
ready to start trial the next day.

Smart Strategies

Different insurance companies and
law firms utilize different resources to
help prepare their cases. Some use
adjusters, some paralegals and others,
professional investigators. But, the
difference between adjusters, parale-
gals and professional investigators is
like night and day. As a professional
investigator, 1 would never think of
interviewing someone an the telephone
unless it was a situation where the
individual lived out of state. If at all
possible, a witness is interviewed in
person and a handwritten, signed
statemnent is obtained. You cannot ad-
equately evaluate a witness for your
clients on the telephone. A good inves-
tigator will pay as much attention to
someone’s behavioral response to a
question as they will to the verbal
response. You don’t know what type of
appearance this individual would
make; and when you are dealing with
complex accident scene locations, it is
so useful to be able to sit down and
draw a diagram with that witness and
have him pinpoint exactly where he
was and what he saw and in which
direction the vehicles were traveling.

When a witness has been inter-
viewed on the telephone and a
transcript made of that interview,
chances are that three or four or five
years down the road when that case
goes to trial, the witness is going to
have a difficult time remembering ex-
actly what he said on the telephone.

DiNatale

DETECTIVE 553 AGENCY, INC.

Even though he may be shown a copy of
that transcript, his signature is not on
it. What you usually end up with s, “I
may have said that, but Iden’t have a
specific reeollection.” However, when
that individual is presented with a
three or four page handwritten state-
ment which is signed at the bottom of
each page in his handwriting, chances
are that even if he does not recall most
of the details, he will adopt that
statement as his own, knowing that he
never would have signed it unless it
was an adequate declaration of the
facts as he recalled them when the
statement was taken. An interview is
not worth the paper it’s written onifit
is not signed.

Knowing how to deal with people,
interviewing them, visiting their homes
and being able to recreate the facts in
the best possible light, is the job of a
goodinvestigator. We are not out there

changing the facts, but the reality of

the matteris, the individual whointer-
views the witness firstis generally the
individual who obtains the most favor-
able statement.’Simple things such as
people not wanting tobe bothered more
than once, and not understanding why
both sides cannot have the same copy
of their statement, are simply not
comprehended by some people. They
do not understand the complexity of
the legal system, the rules of discovery
and the civil court system. Coupled
with the present state of the economy,
people are very reluctant to get in-
volved, go to court and miss time from
work.

Overcoming Hesitancy

Another oddity [ have seen through-
out the years are those forms for
witnesses to fill out sent by insurance
companies. A number of plaintiff at-
torneys do the same. When there is no
response to such forms, an investiga-
tor (or adjuster) is contacted to go out
andinterview this witness. My experi-
ence is that there are alot of people out
there who are simply afraid to write.
Whatever the reason, they are reluc-
tant to put a pen in their hand in an
attempt to describe what they saw. ]
cannot tell you how many times Thave
interviewed people at their homes and

told them that I needed to take a
handwritten statement from them.
When they realize that T am the one
who will write out the statement for
them, more often than not, a wave of
relief passes over their faces. The
general rule is that many people are
terrified to put a pen in their hand.

The forms which are sent out to
witnesses leave space for an explana-
tion of about three or four lines, and
after having taken a statement of six
or seven pages, it is not uncommon for
me to hear, “Gee, I didn't realize I saw
as much as [ did.”

A Professiconal’s Worth

Paralegals and insurance adjusters
are just that; they are not professional
investigators. They do their work from
an office on a telephone and generally
work from 9 a.m. to 5 p.m. They are not
out visiting people or knocking on doors

* trying to locate witnesses. Addition-

A

ally, to lecate people, a professional
investigator hasresources available to
him that paralegals and adjusters
would not know how to access. This is
the computer age. There are thousands
of databases available which we use as
very effective tools to locate witnesses.

1 have seen more than one case
settled in the seven digit figures,
knowing tomyselfthatif the other side
had just bothered to go out and knock
on some doors, or were capable of locat-
ing a particular witness, that those
witnesses would have “shed a different
light” on the case, thereby altering the
outcome of the settlement. Instead,
because they were faced with an op-
ponent who was well-prepared, they
felt threatened by taking a particular
case to court, and opted to settle.

After 17 years and several thousand
investigations, there is no doubt in my
mind that the one whois best prepared
and interviews the witness first, is the
one who generally wins. Winning
means money, INonNey means suecess,
success means more cases, These are
just the facts.

John P. DiNatale is president of
DiNatale Detective Agency, Boston.

Reprinted with permission from Lawyers Weekly Publications, Boston, Massachuseuts, 800-444.5297 ©1992
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AUTHORIZATION

TO WHOM IT MAY CONCERN:

You are hereby authorized and directed to permit the examination
of, and the copying or reproduction in any manner, whether mechanical,
photographic, or otherwise, by my attorney, Edward C. Bassett, Jr., or
any employee of Mirick, O’Connell, DeMallie & Lougee, all or any
portions desired by him/her of the following:

(1)- Hospital records, X-rays, X-ray readings and reports,
laboratory records and reports, all tests of any type,
character and reports thereof, statement of charges, any and
all of my records pertaining to hospitalization, history,
condition, treatment, diagnosis, prognosis, etiology or
expense;

(2) Medical records, including patient’s record cards,
X-rays, X-ray readings and reports, laboratory records and
reports, all tests, of any type and character and reports
thereof, statements of charges, and any and all of my records
pertaining to medical care, history, condition, treatment,
diagnosis, prognosis, etiology or expense;

(3) All my personnel and employment records including those
regarding my wages or salary while employed by you.

You are further authorized and directed to furnish oral and
written reports to my attorney or other representatives from Mirick,
O’Connell, DeMallie & Lougee as requested by him/her on any of the
foregoing matters.

A copy of this authorization form shall be deemed as valid as the
original.

Dated:

NOTE: As of March 21, 1991, health care providers, including (but
not limited to) physiciansg, surgeons, chiropractors, dentists
and nurses are reguired by Massachusetts law, M.G.L. ch. 112,
§12CC, to provide at reasonable* cost, a copy of the
patient’s record to the patient or his authorized
representative.

* A charge in excess of $.25/page or a clerical fee in excess
of $20.00 per hour is considered excessive by the
Maggachusetts Board of Registration in Medicine, 243 CMR 2.07
(13) .
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COMMONWEALTH OF MASSACHUSETTS

WORCESTER, SS SUPERICR COURT DEPARTMENT

OF THE TRIAL COURT
CIVIL ACTION NO.

vs.

Plaintiff

PLAINTIFF'S INTERROGATORIES
TO THE DEFENDANT

Defendant

Please identify yourself, including as part of your
identification, your full name, residential address,
occupation and business address.

Please state whether on or about * you were the operator
of the motor vehicle which allegedly struck the motor
vehicle operated by the plaintiff.

Please identify the owner of said motor vehicle,
including as part of your identification, the name and
present address.

If you were not the owner of said motor vehicle, please
state whether you operated the motor vehicle with the
consent or permission of the owner of the wvehicle.

Please state whether at the time of the accident you
were acting as a servant, agent or employee of the owner
of the vehicle in the course of the owner’s business or
employment.

Please identify the motor vehicle which you were
operating which allegedly struck the plaintiff’s motor
vehicle, including as part of your identification, the
registration number of the motor vehicle, the State or
Commonwealth with which the motor vehicle was
registered, the date of registration and the year, make,
and model of the motor wvehicle.



10.

11.
12.

13.

14.

15.

16.

Please identify all persons which were in the motor
vehicle you were operating at the time of the accident,
including as part of your identification, the name,
present address and the location where they were seated
in the vehicle.

Please describe how the accident occurred, including as
part of your description, all the events in the order in
which they occurred form the time that you first
observed the automobile operated by the plaintiff until
immediately after the accident.

Please describe the speed of the motor vehicle you were
operating, including but not limited to, the speed at:
500 feet prior to the point of the accident; 200 feet
prior to the point of the accident; 50 feet prior to the
point of the accident; 10 feet prior to the point of the
accident, and at the exact point of the accident.

Please describe the weather conditions at the time of
the accident, including but not limited to, the
condition of the road, atmosphere and lighting.

Please state what signals or warnings were given by you
prior to the accident.

Please describe what action you took to prevent the
accident.

Please describe everything you did in the operation of
your motor vehicle from the time you first saw the
automobile which the plaintiff was operating up to the
time of the accident.

Please describe the movements of the motor vehicle which
the plaintiff was operating between the time you first
observed it and the time of the accident.

Please describe any conversations you had with the
plaintiff immediately after the accident.

State whether you have made any statement or statements
in any form to any person regarding any of the events or
happenings referred to in the Complaint. If so, state,
with respect to each such statement:

{a) The name and address of the person or persons to
whom such statement was made.

(b} The date the statement was made.

(¢} The form of the statement, whether written, oral,



17.

18.

by recording device, or to a stenographer.
(d}) Whether the statement, if written, was signed.
(e} The names and addresses of all persons presently
having custody of the statement.
(f) Whether you received a copy of said statement.

State whether you, your attorneys, your insurance
carrier, or anyone acting on your or their behalf,
obtained statements in any form from any persons
regarding any of the events or happenings that occurred
at the scene of the incident referred to in the
Complaint immediately before, at the time of, or
immediately after said incident. If so, state, with
respect to each such statement:

{(a) The name and address of the person from whom the
statement was taken.

(b) The date on which the statement was taken.

(c) The name(s) and address(es) of all person(s) and
employer(s) of such person{(s) who took the
statement.

(d) The name(s) and address(es) of all person(s) having
the custody of the statement.

(e) Whether the statement was written, by recording
device, by court reporter, or by stenographer.

(f) Which of the statements mentioned in subparagraph
(a) above are signed by the person giving them.

State whether there is or was in existence any policy of
liability insurance that would or might inure to the
benefit of the plaintiff herein, by providing for
payment of a part of or all of any judgment rendered in
favor of the plaintiff against any defendant or against
any other person, firm or corporation who is or may be
liable to the plaintiff by reason of the incident
described in the Complaint, and if the answer is in the
affirmative, state as follows as to each such policy of
insurance known or believed to exist by you or your
attorneys:

(a) The name and address of the insurer on each such
policy.

{(b) The name and address of each named insured on each
such policy.

(c) The relationship, if any, between each named
insured on each such policy and any named
defendant (s) in this cause.

(d) The policy number of each such policy.

(e} The name and address of any person, firm, or
corporation who is or may be an "additional



19.

20.

21.

22.

insured" under such policy by reason of the
incident described in the Complaint, and the
relationship, if any, between such "additional
insured" and any named defendant (s) in this cause.

(f} The limits of liability in such policy as might be
applied to any one plaintiff by reason of any one
incident and the total limits of liability to all
persons by reason of any one incident.

(g} Whether or not any insurer has notified any insured
that said insured or other person, firm, or
corporation must pay a part of or all of any
judgment before the insurer must make any payment,
if -so, what payment must be made and by whom before
the insurer must make payment.

(1) 1If the answer to subparagraph (g) is in the
affirmative, describe the reason given for the
claimed lack of coverage or failure thereof as
stated by said insurer (identify same) to said
insured (identify sgame), and state the date of
such notice.

(h) The exact name and address of the resident agent of
each insurance company.

Please identify each person whom you intend to call as
an expert witness at trial, including as part of your
identification, the name and address of each such
person, the occupation of each such person and the place
of occupation of each such person.

With respect to each person whom you expect to call as
an expert witness at trial, please state the subject
matter on which the expert is expected to testify.

With respect to each person whom you expect to call as
an expert witness at trial, please state the substance
of the facts and opinions to which the expert is
expected to testify and a summary of the grounds for
each opinion.

Please describe any motor vehicle traffic citations
which you have received in the past five years including
the date of each citation, the name of the police
department which issued the citation, the nature of the
alleged offense and the disposition of each citation.



23. Please describe any motor vehicle accidents which you
have been involved in during the past five years,
including the date of each accident, and the names and
addresses of the parties involved in each accident.

*
'

By * Attorneys,

Edward C. Bagsett, Jr.

Mirick, O’Connell, DeMallie
& Lougee

1700 Mechanics Bank Tower

Worcester, MA 01608

{508) 799-0541

B.B.0O. #552176

Dated:+



COMMONWEALTH OF MASSACHUSETTS

WORCESTER, SS

’

Plaintiff

vs.

Defendant:

SUPERIOR COURT DEPARTMENT

OF THE TRIAL COURT
CIVIL ACTION NO.

PLAINTIFF’'S REQUEST FCOR
PRODUCTION OF DOCUMENTS
BY THE DEFENDANT

The plaintiff, * , pursuant to the provisions of Rule 34 of

the Massachusetts Rules of Civil Procedure hereby requests that

the defendant produce the following documents within forty-five

(45) days of service:

1. All documents constituting, commemorating or relating to

any policies of liability insurance that would or might inure to

the benefit of the plaintiff herein, by providing for payment of a

part of or all of any judgment rendered in favor of the plaintiff

against the defendant.
2. All documents
any statements given by
incident referred to in
3. A1l documents
any statements given by

incident referred to in

constituting,

the defendant

the Complaint.

constituting,

the plaintiff

the Complaint.

- commemorating

to any person

commemorating

to any person

or relating to

concerning the

or relating to

concerning the



4. All documents constituting, commemorating or reiating to
any witness statements concerning the incident referred to in the
Complaint.

5. All documents constituting, commemorating or relating to
any accident reports or other statements submitted to the Registry
of Motor Vehicles or to any state or local police department.

6. All documents constituting, commemorating or relating to
the damage done to the defendant’s motor vehicle as a result of
the incident referred to in the Complaint.

7. All documents constituting, commemorating or relating to
any photographs or sketches relating to the acc¢ident referred to
in the Complaint.

8. aAll documénts constitutiﬁg, commemorating or relating to
the defendant’s motor vehicle license and registration which were
in effect on the date of the accident,

9. All documents constituting, commemorating or relating to
any motor vehicle violations, citations or tickets arising out of

the incident referred to in the Complaint.

*
!

By * Attorneys,

Edward C. Bassett, Jr.
Mirick, O‘Connell, DeMallie
& Lougee

1700 Mechanics Bank Tower
Worcester, MA 01608
(508) 799-0541
B.B.O. #552176

Dated.:
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DEPOSITION ADVICE
FOR CLIENTS
INVOLVED IN A
PERSONAL INJURY CASE

Mirick, O'Connell, DeMallie & Lougee

Personal Injury Practice Group

e




Under Massachusetts law, each side ina lawsuit has
the right to take the discovery deposition of the
opposing party. The following information will
acquaint you with what is expected and how you
can be an effective witness at deposition time.

What is a deposition? A deposition is your testi-
mony under oath. You will be asked questions by
the opposing attorney (and in some cases by your
ownattorney). The questions and your answers will
be recorded by a court reporter. A court reporter is
a person who is competent to take down exactly
what is said with a special transcribing machine. A
deposition is less formal than a trial and will cos-
tomarily be held either in the offices of one of the
attorneys or in the office of the court reporter.

Purpose of a deposition. The opposing attorney
wants to find out what you know. The attorney is
interested in what your story is now and what it is
going to be at the time of trial. The hope is to catch
you in an inconsistency,.even if only on a minor
point, so that at trial your story might appear to be
inconsistent.

These are legitimate purposes. Your attomey has
the same right to take the discovery deposition of

the opposing party.
Deposition Pointers:

1. Before the deposition, carefully review any
interrogatory answers, affidavits, accident reports
or other statements provided to you by your
attorney.

2. Payattention to your physical appearance. Itis
important that you make a good impression an
the opposing counset.and the opposing party.
You should appear dressed as if you were
actually going to court. You should be clean

-and-wear-clean;-neat-clothing—If-you-are-the
victim in the lawsuit. come prepared to exhibit
all injuries you have suffered.




3. Treat all persons in the deposition room with
- respect. Do not be afraid of the lawyers,

4. Speak slowly and Clearly. Answer all ques-
tions directly, giving concise answers to the
questions, and then STOP TALKING.

5. Tell the truth. Do not try to figure out before
you answer whether a truthful answer will help
or hinder your case. '

Many questions you will be asked will not he
admissible at trial, but the opposition is entitled 1o
an answer in order to help prepare its case. Many
cases are lost because a witness tries to hide some-
thing. Many of the questions cannot be used in the
trial unless you have not told the truth and your false
answers can be shown at the trial,

6. Never state anything as a fact that you do not
know. There is, however, a distinction be-
tween a guess and an honest estimate.

7. DONOT VOLUNTEER ANY FACTSNOT
REQUESTED.

8. Do not, unless your counsel so requests, reach
for a social security card, driver’s license, or
any other document.

9. Give the information you have readily at hand.
1f you are the plaintiff in the lawsuit, have with
you the facts and figures about your time lost
from ‘work, wages lost, doctor bills, hospital
bills, and all other facts concerning damages
causedasaresult of yourinjury, Be certain that
you have reviewed all of these materials with
your attorney before the deposition.

10. Do not try to memorize your testimony,
1. Do not answer a question unless you have

% question to'be repeated or, if necessary, for a
moment to think.

heard it and clearly understand it. Ask forthe




12. If you are the plaintiff in the lawsuit, report
accurately your injuries or losses, but do not
exaggerate them.

13. Be prepared to answer the question “What
conld you do before the accident that you
cannot do now?”.

14, If your attorney begins to speak, stop whatever
answer you may be giving and allow him or her
to make the statement.

15. If your attorney objects to a question, your
answer deserves more careful consideration
than usual. You can ask the stenographer to
read back the question so you can study it
carefully. After you have heard the question
again, you should answer it.

16. You must answer all questions unless your
attorney instructs you not to answer, in which
case you do not answer. If you think some
questions are unfair, or too personal, or for
some other reason you 4o not want to answer
them, you should ask for a recess to discuss
those questions with your attormey.

17. Do not let the opposing attorney get you angry
© orexcited.

18. Never joke in a deposition.

19, During recesses, and after the deposition is
over, do not chat with the opponents or their
attorneys.

The mostimportant aspect of your lawsuitis you. If
you are earnest, fair, and honest, and if in giving
your deposition you keep in mind these sugges-
tions, you will be taking a great stride toward the
successful completion of your case.

After you have readh 7 ihmple;i;notcany E;rﬁesiiiuo‘:.ism
you may have and discuss them with your attorney
before your deposition is taken.

E
E
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Massachusetts Lawyers Weekly/june 7 1993

The Televised Witness: Prepar{ingVideotaped Depositions

By Fuep L Henver

t behooves litigators to learn how 10

taka full advantage of modern technol-

ogy. Television is 8 powerful medium

that has been underused by large seg-
ments of the legal community. A videotaped
depogition can present mphvahng Leati-
mony and d
thisinf s ded, the litigator
can tpntrol the umtent and Torm of the
presentation much mnret.hanwn‘hhve tos-
Gmony.

Litigation is-about communication and
persuasion. Televigion is without squal in
its ability to capture attention and commu-
nicate information. However, it remaine &
vastly underased .tool in'litigation. This
article will describe the most effective toch-
nigues for both conducting the deponhon
and preseating it at trial.

‘There are many reasons to-use videp- -

tapad depositions, They can greatly reduce
the cost of litigation and remove many un-
certainties of trial. In addition, videotaped
depositions often contribute to favorable
setth See Videotaped Settlement
Brochure, 43 AM. JUR. Trials 239, §(1991).)
Cost. should not be 8 barrier to their use.
On the contrary, a deposition can be re-
oorded on videotape for a small fraction of
the cost normally paid lo bave & certified
couristenographer present. Itissimple and
inexpensiveissstup a cemi-permanent fin-
house” video d ition fadlity in Vs

. forreeordm;p

learn proper and improper video usage both
rouuedmgs and participating
Gui o

delines
‘What follows it a series of guidelinea that
I have developed from over a decade of

1oday is 8 head-and.shoulders view of one
- person. Unfortunately, televisionis not good
at maintaining people’s interest in o “talk-
ing head™ for very Jong. There must be
variety and movement.
One way to accomplish this is to use

producing videotaped depositi d study-
ing other litigators' techniques. Each topic
will only be an introduction to the subject.

ve evidence {e.g., X-rays, pho-
togmphs and models}, Even page-size
hand-written chartscan be used effectively,

Whenever possible, demonstrative evi-
dence should be included in the deposition.
The typical videotaped depoaition conducted

Counsel should review with the
videographer before deposition what exhib-
ite will be used. Competent video

professionals will review with counsel huw

t.he ex]nhlt should be duplayad and illumi-+
me h:rguzorahaatdulwuya be a key part

Jinox ducting vi

of the

,taped depositions,

partitipate in the same way they would in

court. It should be obvious that they are

part\upanu leat jurcrs think that they are
terestod.

unip Lawyers shnuldalwuys make-
sure there is an “on camera” identification
LT (See page 6}

lnwyers ‘should .

-~ he scene is the deposmnn of the
- vice-president of High Tech, Inc., -
a local manufachuring company.
i The plaintiff alleges that the de-
“fendant, a competitor, stole High Tech's
business by using inside information pro-
vided by a salesman that used to work for
the plaintiff. The V.P. has been subpoe- :
naed as the High Tech officer who dealt
with the splesman.
The depoamon has been going ms ough
d. The pl l,alitigator might tarn up. True enough, but there is
in 8 mid-sized firm,

Epen
going through the V.P.'s education and - Tind-is afraid.of the unknown Just a8
-employment backgmu.ud_ Next on the .- doctors routinely order a battery of tests to -
jon of . -detect & onerin-a-million iliness, litigators
h:s duhea and mponnlnl:hes The -exhaust every avenue ol'l.nql.u.ry beuuse

Mind

Bexavix Seis

hagawrwunld pay that l:e i6 bemg lhur-
and b

‘The Litigious Mind-Set

t the morning = something more at work here. The litigious

R

““What In-House Cou.nsal Can Do
S0 how does in-house counsel help win
the caaemﬂwutfom:rlmngﬂ.tgh’l‘mh’
business? The firgt thing is to be alert for
- symptoms of unbridied litigation so that
stepacanbe taken toreinitin The second
i to complement the Litigicus mind's in-
-nate contentiousness with in-house
counsel's own mferenee for peaceful reso-
lution, -
One way to calm the litigator's fear of
the unknown is by providing the litigator
-with'as much information as possible. A
-common mixtake is to try to control the
:litigator by doling cutinformationa bit st
-a time. Thig only fuels the litigator's fear
~asheorshe g-mpastoﬁnd theedgeeofthe

should get to the initial contact | they sre terrified of

office and hire lnmdepqndantwdaographer
as neaded to operate the finm’s equipment.
Alternatively, local barusounhonsmaybe
willing to setupmore t
facilities for members to use, :
Videotapes have been -used :in jurisdic-

tions throughoat the country for more than

two decades. New York and many ofhar
states p i
ever an -ordioary -stetiographic, raear:hnx
maybe used. In many juriadictions, B video-
taped recording -romy be the official -
deposition -record and a hard-copy tran-
seript may be prepared from the audio part
of the recording. Ususlly, no murt stenog-
rapher is required.

Du‘pﬂe all thig, wdeotaped depositions

remain the exception rather thanthe rule, .
This i principaily because the typical
litigator dosm't know how to videotape wit-
nesses. Use of Lelevision is not commonly
taught either in law schools or a5 & part of
by 1 : An

Jegal od

other explanation is the widely helti'
p Hon that li ol

tions are invariably more effective than
televisad ones.

Itis mmuble t.hat.ulmnun will play
an ever-i aning role il Sconer
or later, every Litigator is hke.ly to have.s
case in which video iz used - maybe by the
opposition. Accardingly, liligators -ghould -

by "the salesman sometime this sfter- -And o(euumthehbgatnrhuno:duwhat
noon. ‘It looks like .the depomuon wall that something might be. When youread 20
hnve 1o be continued tomorrow. | i

Thehh‘nwrwdugxadlymhngm -unkmown,.
that he leaves no stone unturned. Mean- - Aduperupectnfhhglmpnycholmu

g .b-et t.hzgldqoh'flhntm PArALOiACS -

eoynss)
-should try tn appease the litigator's need
for information. It also helps to remem-

while,. any -chance - -of the plaintiff-ever J‘e.ﬂoctgdmthe word “litigate” itsell, which ;

i the litigator's -
.ml:nﬂuldlggmg turne up unexpectad .
-treasures;it is up toin-house counsal 4o
swp the digging ‘when it threatens hnl

'-thulhnnunn-ptmd it _ .
sd:.ﬁmlt.—]n hwue..mmel =

self is

checking B ing- conflicts is s mistaken. The pEY-
‘now_the l:.hntm-mnnﬂnmmg things - cbolezyofhhguhunudedammdtnmng
' far- andirr s --on strife, not resolvmg d.l.apubu

haould

d.the lita

“-what u‘bsl:y and whatisbathvater. 'ﬂns

gatihe
mrtohhemutnwhatﬂmmrpouhe

tioning Imagine the V.P. areupumewhen —-«This pointia for
the hhgutnr announces at 4 p.m that he . >the hidden forces that drlvehhgahon..'l‘he
“isp't going Lo Bnish today.” Guess who ' litigiousmind loves strife, is devoted to it,

4he V.P. is going to blame and what he is. - And !nUiook for ways to:-keep it ‘present.’ :‘:by

lient really wants. Many a litigetion has
run amok ‘because ‘the hugnwr dido't-
- kmow what was really at stake. 7~ -
Llhnunn st be c.losely monitored

‘going to tell his friends in the i ngis important,

until you see the bill for the deposition . - thismesna that
This scenario is replayed iv various - swept up in the process and procedures of
forms over and overin litigation andisa litigation. For example, whea the litigious
direct expreesion of the peychology of the - mind locks at rules and procedures meant
hhglmummdanL Ttisimportant for the - togovernlitigation, itlooks first to see what
in-houss lawyer to understand this mind- - -they will allow instead of considering what
setifhe or she hopes havmdmnmngthe

-batile and losing the w - saticthat Rule 11, whd:wu}m_znfle_d_uan

V P‘ =hhauon process. .

Y
- about the plaintiffs company, And wait thehhahmnthe‘ﬂnng lnmmalun_m :

they are meant to prohibit. 1t is symptom- :

X : jp Do sware ;that the ditigions -ming -often-
Whyumhmmmgﬂnuughthg mowuledmumlynannmalpnrtoﬂbr

ber, the kiti-
.EIous - amind wmts -the - Imgatwn to
continue; it fuelsitaelf Tocountaract this -
-dedication -to-#trife,” in-house .counsel
should actively inetill notions of compro-
mise and eontiliation into the case while
alway alert fur b “to-
-resolve the rlupuu s
-As today’s in-] houge: munul -dunand
.anore contral-over litigation, they shodld

‘wees puch -tontrol a8 & restraint of the -
- -sontentious ; -to-which 4t:ie-de-
:-vaud At tl] -vosts; —the ﬂlntwnsh:p;;

Fred I, Heller gave up his partnership in
alawfirm in 1980to specislize aro “lawyer-
videographer™under- ﬂ‘se -name- nger
Associates in-MerrickN:Y.
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Tr1a]m

The Televzsed Wztness Preparmg Vdeotaped fDeposztzons

(Gonnnud from page 5}

hnndmg the witness a documenl. 1f a wire-
less hone is used, | could get

nl‘-llmunnlﬂntshaﬁthur Iationahi

mhmim'whoumlhmonam :

erab
-n-mamdmulm:e Ifthednpnn
l.hmtnth:}uryOlhumu ih:_mmnwﬂlbu

. Maiking .
v:t.n] It means making eye contact with
each member of the jury — simultaneously.
This is trus for the proponent of the deposi-

tion as well a8 m.ndvmty Looking

Iy into th

out of the chair and move arpund io the
witness, giance at the camera, then ask the
question. This pasnng glance™ can have
great impact on a Jury

previgus videotaped hshmony with an ac-
tomplished expert may alee be helpful.

It is ‘especially important that the wit- mmmn £ 1
ness be trained to meke eye contact withthe *~ that bad retained the expert, it .nnzht be
camera. A deposibion is an *interview,” and  sffectiveio mathodically resd the names of
the wewerexpects the informationtebean  the defense firms...On television,:in.con-

be most ell'echve for the witness to
ve.a long -answer.

Lawyers using uEd
berﬂuhtwﬂlbesunon television. Viewers
should feel that the presentation ie for their
benefit - that they are notmere spectators.

Witnesses should be well prepared. Il is
imperative that witnesses appear credible.
A testifying doctor, for exampte, should be
seated in his or her office and dressed in a
wh:t.e mt. The dncmr should Bppear re-

the -and the  tract, the expert would be better advised to
witness. For thie reason, continuous &ye simply hold the letters up and give a ghort
contact with the camera would appear arti-  statement about their content.
Bicial. Algo, witnesses should avoid looking - . The videographer should be permitted to
al counsel -az if for.approval after -each--.vary the shot during the deposition. Asdis-
response to ap adversary. - cussed previously, few images sre.more
Counsel should warn witnesses not to be boring to look at ou television than astatic
defensive or aggressive during the deposi- image of a “talling head*. Whenever pos-

ested

tion. On tamera, such bel:umnr can be sihle.nwdeotapeddepumhun:houldmdude
fied.: - wvanation-in tamera angles, Simple varia-

ive, biasad or defd

ltumyeﬂ'aeh‘v:fwhmh dd:

gL
Itukumd:uwmnkeamtnaqsgp-

lnfurmahonmnmmemssvary quickly tions may include rn occasional glimpse of
on television. The brieferitis, thebetter. A ‘the examining attomney within the field of
simple “no” or & passing glance to the cam-- .. view, This gives the viewsr another oppor-

era can-often hava greater impact - thm - mmtytohaveanmageofthelawyerhgu

such.as

posture and distracting gestures
1nchng :back -and -forth. should be elimi.
,MWlmmeadrymof_

in order,.-m

-expert o an impeach t ing-
“tion’ querhon :.mpl_vmg'ﬂnt the wi 1l|
testified

i ~withthe veice being beard
Unfortunately, some Junsdnchons have
rules on what can and cannot be done with
mmamangles When camera movement is
d but

con.

Telenmon nsvu-yd:ﬂ”ermt fmm Live pre
i a fa iff's

av'x compentive |
the question isn’t
stice. but how 1o doin mos etfecis el

ed pr -plaintifls. Live, | corn about its bemg used unIntly. counsel
i - should request that a monitor be positioned
off-screenshowing the image being recorded.
-{Ipposing counsel can then see what is be-
ing recorded as the deposition progresses.
The background bekind the -withess
~phould -be unobtrusive. The most nevtral
- batkground for a deposition is a blank wail
withalight gray or light pastel color. Under
. should the backg

. l.-noovemd windows with putside light en-
tering as this would give a poor view of the
witness and would be distracting. A.disor-

derly background should also be avoided. .
.Some distractions may,nul;appearab\n

ow they -appear:on & television -monitor.
Thetwodimensional television screen may
-render some-backgrounds distracting. Fx-
amples. awould mr.lude -a-flower - frnm n

murkeiplace,
whether o market sour

And With Wiean!

Bewate of adverining compaies thar:

* have
televisfon wds erusing

» ke

» offer “new echnologies”

Pens The Cent € Ter Vo
Do LET AMATLCRS EXPERIMENT

Wirnt Yorr Hagp Earxen

Put RW LYNCH toowon. tor vou
disconer atnadvernisd

eposition as ke or she would be about:any
aspect of a'live preseatationto s jury. ' -
- Videographers whorecord depositions at
various Jocations should have available two
ieces of gray felt material 6 feet wide by 10
- feet long, ‘This material, which can be hung
behind the witness, isdenge enoughtocover
-and block thelight through a window. Felt .
will-not-show -wrinkles if kept -in 2 mll
-during transportation and storage..
nghtng should be bright, softmd even.
" 'The competent videographer will knowhow
.. to achieve this: Harsh shadows behind 8
" witmess that move every time the withess
_.moves are distracting. Also, shadows on the
ce of 8 witness may interfere:with the
jewer's sbility to look at a.witnaks's-eves. *
deal -seating prevents -c .too-relaxed
Justasinalive

“lust entered” mite group

suarantees”

hke
onieect hines which hine

Marnt G Doriags?

and
sy tha

mfomauon_bemg,gwm. Cuunul.lhould
“prepareeach witn an-atk
pmsenwhon. Whuneverpoanhle, the chair

pronen
aaurp
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The T elewsed Witness: Preparmg Vzdeotaped Deposztzons

Jruoeed.mgswguamnmumympmduced to be recorded Nn produchon should be  the gtandard play (SP) mode.

‘mpartially. Becauss -there is always:the. .
sossibility -that -the personzappeanng oo’
samern mey ghift in the chair orotherwise

move out of_the picture, L\u :.mag'e.bamg .

-ecorded needs to be-

.undertaken without the immediate avail-

~ability. of an additional camera; videotape ™

, monitor, microphones, Light fix-
tures, bul.hsand all cables. Today, none of

wsly. Perhape less -obvious -but just-as.
iecessary is the nesd for someone to moni-
or the audio being recorded.In any
ideotaping situation there is always-the
wseibility that unwanted-seunds-may-be
-ecorded — for-example, noises from heat~
ng or-cooling -vents, -an -adjoining - roem,
utside the building, 0r someone -in -the
‘oom. Unwanted sounds may impair -the
Jewer's ability toheareach word or concen-
rate op its meaning ~At:A minimum,
nwanted gounds are likely-to divert the
ittention of the viewer away from the words
wd toward the sonroe-of the noise -~ ——"
Inany videotaping procedure, there must
* an understanding from the outset that
he videographer is permitted 1o interrupt
<he or otherwisse take apropri-
ate action .to alleviate -the .problem - of
lisrupbive neise. Sometimes the source of
he sound is a deliherate attempt by an
dversary to impair the listener’s ability to
1ear the responses of the deponent clearly.
This obstreperous behavior caninclude con-
stantl ghuflling of papers close to an open
nicrophone or even exhalingin a noisy way,
Nhen thisoccurs, the offending partyshould

e advised, outof the camera's view, thathe .

»tsheis the cause of the noise, Ifthe person
s especially-recaldtrant, it may be neces-
ary to d;seonnecttbe migrophone, .
Vid, ; i showld k. i
ode on the i mw.ge, -showingthe hours, min-
uep.and seconds.of the prooeedings. Rul

0 ime codes mfmm:\msdmhon uuw R

-isdickion. Snme)unsdxd:.ons.nre silent-on’
he subject, whilewth ify i

hecamera masteris s aniform;inconspicu
s -reference.to .;every.unumenl.,af_!h
‘1‘

it . i

s equipment is very ~ even
consumer models can yield accept-

able-guality videataped evidence.

Ideal recording equipment would include
a campcorder-combination unii, & hme—onde

a Eowridd iip

- ‘Thecopyis d with avil

recorder that is not capable of playback in -

- anything but the-normal Ptpud.Whﬂa
thisresulis in the parti dpants' voices sound-
\nghke "I‘ha Clnpnmnks the worda will be

Ad it copied onto a.
upeumng the L¥ mode will take half as
long to review as the original recording: in
the SLP or EP mode, it will take one-third

_ &85 long. The copy produced using the LP

Sooner orlater, every litigator is likely to have a case

in which video is used — maybe by the opposition.

and a mu luﬁo-only ruﬁrder This

resultsin the video's being recorded simad- -

taneously on two geparate tapes and audio
onthree— two from the sound being picked
ugp by the individual iavalier microphopes
and one from the microphone mounted on
the camerz. -

Thie -redundancy produceé a readily

mode will be easier to und d than ifit

forced to stare at the silent 1mg= of the
_ witness.

_.Unfortunately, even t.hnugh thcy would
not hesitate to edit testimony found in &

‘transcript, when it comes-to-editing infor-

mation appearing on' videotape, -many
lawyersbelieve o different set of rules should
apply. This can be B serious mistake.

Of course, in any editing process, fair-
ness must be the atandard. Any material
omitted by the proffering party would be
admissible by the other side. Counsel would
be foolich to selectively adit a deposition,
leaving it to the adversary to present the
damaging material thet was omitied.

.~ Courtroom playback should be simple °
and urobirusive. For courtroom playback,

counsel should use 4 television and sireen

sire commonly found in the average home,
‘By keeping playback simple and unobtru-
- sive;thelitigator is assured that maximum

attention wiltbe paid to the messages being
icated during playback rather than

‘had been recorded in EP.:With practice, -
1oost depositions can be reviewed using the
facter speech on the EP mode.

Videotaped depositions should be- ed:md
befare being presented fo a jury. Alfred -
Hitcheock onee said, *A - movie is lile with
thedull parts cutout.” Presenting a w:mess

-to the nuvelty of the equipment being vsed.
- ~(reat Advantage :
It- sérves meither the lawyer's nor the

:client'sinterest to ignore the possibilitiesof -

videotaped evidence. 1t is time to take ad-

vantage-of technology’s potential in the ~
-trial setting. The-testimony of & witness

offershe litigator the grenb_stopportumty

available audio cassette that can be used gives the lifigator ag s
prepare.a “hard copy” transcript sb mﬁ'—ﬂm:sentmly:%i bl dp}.mm.g “'fﬁ‘gnnﬁaboutﬂus medium. - ;-

that be desired Two-hour sudio cassettes
and one-hour videotapes should -be used

because they [acilitate editing. The only -

drawback caused by this configuration is -

- the need to go*off therecord” one time each

hour in order to change the tape.

_irrelevant, non-

anformation - andtomove
iveor nlhm i

Jedmnable

-~ The eﬂnbepl. of editing a«depoﬂhun ispot - .

new. It is familiar to any litigntor who has
presented the testimony of a witness previ-

Just as counsel can speed-read through -~ ougly recorded by a stenographer.Just as

& traditional hard-copy d n tran.
script,.he or.gh review & vi
deposition -quicklyand ¢asily. The depoav

- tion mhould. be.copied onte another- tape .
A time exde humedmwthe,lower-partotn.

uging-the long play (LP) or extended play:
(EP)mode. EP is aiso referred to'as super.

:severyword of an entire transcript would not-
-be -read -to-a- jury, neithershould:avery
~momeditof videotaped depositionbe shown.

Invariably in-every deposition that is ve-

trded -on- videotape, “theré #will be :-
mfomnuon “hatwill not be probative-or

P 3
. oo T g

-lnng-play (SLP) by nome s i

Jbtaining rulifg:
vhere to edit the. preaennahw
Although most video ‘cameras are-now.
-apable of burning a time.code into a‘video
mage, ] know-of none that is-capable of
wrning in &:cofde that intudes.seconds..
jecause this-ig-very important,-the.
ideographer.should use a separate.time-
oding device referred -to-as-a "time-eode’

astion oo a videolape is.numbered and
dentifisble. This -allows very-specific-in.
uctions to be given to 8 tape editor, - .
However, contrary to common belief, time-
oding is not a foolproof ‘method _of
uth tion. For P
:0t guarantee that a finished product will
wt be manipulated. Experts-familiar with
ideotape production mdaod;hngmm

-eneralor’, With this, everysecond of infor-

le, its vee-does |-

ENVIRONMERTRL
i SUPPOAT
SERVICES

T w AcquizitioyDhstiture
- . DueNlipenceSwdles
- .= Risk Assassments

It's laken us more ﬂ]an
. thirty years to put.,
- together the top-quality - -

- -expent talent avatlable . -~
i through TASA:One by "/~ |

one we have createda
- resource of objective,—

who are-accomplished ir
over. 5,000 disciplines
~-and jocated. lhmughout

2
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New Technology Creates a Lethal Courtroom Weapon

By Joun DECAIRE

Although the possibility of sur-
veillance videos bas been around
for years, recent developmets in
the technology bave made them
much easier to obtain.’

As a result, they are turning
up in all sorts of cdses — and
yet lawyers who are unfamiliar
with video often make big and
costly mistakes,

Nashville attorney Paul Ney, Jr., was de-
fending against a plaintiff who “couldn’t
get around without a cane.” $o he hired an
investigator to keep an eye on the plaintiff.
The morning the trial started, the invest-
gator caught the plaintiff on videotape
“bopping down some concrete steps with-
out the cane,” he recalls.

The case settled quickly.

Cheap, portable video cameras have be-
come universally available, and defense
lawyers and insurance companies are in-
creasingly taking surveillance videos in
personal injury and workers’ comp cases.
Tennis courts, golf courses and bowling al-
leys have become the haunts of paid video-
graphers waiting for the perfect video clip.

Videos are even being used in family
law cases where one spouse hopes to gain
leverage in a custody dispute of show an
improper dissipation of marital assets.

“The technical capabilities of video are
amazing,” says Carole Bos, a partner at
Buchanan & Bos in Grand Rapids, Michigan
and co-author of How to Lise Videa in Litigation.

“Video cameras can be smalt enough to fit
into a handbag, and remarkable things can
be done at the touch of a button with lighting
contwol and other features,” she says.

Almost all trained investigators are famil-
iar with video cameras, according to Bos,
and the cost of a surveillance video is prob-
ably no more than that of any other invest-
gation. Ney estimates that -a surveillance
tape could cost as little as $200 to $300.

For such a low cost, video evidence can
have a powerful impact. A "two-minute
video, if well made, will make a greater im-
pression on the minds and emotions of ju-
rors than the world's best expert,” says
Judge Eli Chernow of the Los Angeies Su-
perior Court. “The familiar power of televi-
sion will shoulder everything else aside.”
But Lawyers Make Mistakes

Despite the recent technological advances,

experts agree that videos are only starting
to become common in the courtroom.

“The use of television in Jitigation
is still in its infancy. Lawyers have very
little understanding of television and
television production,” says Fred Heller,
an attorney who runs a video consulting
business for lawyers.

Lack of familiarity often causes defense
attorneys to misuse video, and results in
tapes that do more harm than good.

According to Heller, lawyers frequently
turn control of a video's production over to

For Defense Lawyers:

When to Use Video

Don’t make a surveillance video in
every case, advises Paul Ney, Ir., of
Nashville. Save the video camera for cas-
es where you have a strong suspicion that
the plaintiff is out to defraud your client.

A survejllance tape can actually harm
the defense if the plaintiff's injury is clear
and there is no reason to suspect that the
plaintiff is lying, says Ney. The jurors may
be offended by what they consider an un-
merited intrusion into the plaintiff's life.

Goad candidates for surveillance are cas-
€s where the plaintiff was treated by a chi-
ropractor instead of a physician, workers’
comp cases where a plaintiff gets injured
shorily before he was scheduled to be laig
ofl, and other cases where the plaintiff
claims that he is unable to retumn to work,

2 non-lawyer videographer who is trained
to use a camera to make an impact and cre-
ate drama — exactly the opposite of the
“objective” sort of evidence a lawyer wants
to offer a judge.

“Having non-lawyers produce evidence
for the courtroom is an oulrage,” says Heller.

Piaintiffs’ lawyers, on the other hand,
"are intimidated when they are confronted
with video and they forget traditional ob-
jections than might be applicable — por-
tions of the video could be cumulative or
inflammatory, etc. — or they just come up

Using Video Evidence

says John Tarantino of Adler, Poliock &
Sheehan in Providence, Rhode Island.
Choosing a Videographer

Lawyers should not mzke surveillance
tapes themselves, says Carole Bos, of
Grand Rapids, Michigan, co-author of
How fo Use Video in Litigation.

Plaintiffs’ attorneys will check whether
the lawyez or someone attached to the de-
fense team, such as a legal assistant, actu-
ally taped the video so they can point to
bias, she says.

An independent videographer will
probably be a witness at trial to authenti-
cate the video and testify about the condi-
tions under which it was taken “Choose
him as you would choose an expert wi-
ness,” advises Ney.

Beware of videographers who claim io

with a blunderbuss objection to the video,
like it's edited,’” according to Heller.

Flaintiffs’ lawyers need to look at televi-
sion in the same way that they analyze
written documents, isolating objectionable
portions and making specific arguments to
judges, Heller says.

Lawyers Weekly LISA spoke with numer-
ous experts around the country on the use
of surveillance videos in litigation. Here is
their advice for both defense and plain-
tiffs” lawyers.

for Maximum Effect

be certified for legal video, suggests Fred
Hellez, an attorney who runs a video con-
sulting business for iawyers. These claims
are “bogus” because there are no uniform
standards for legal videographers, he says.

Generally, lawyers can turn to
whomever they normally use as an inves-
tigator when they want a surveillance
tape, according to Bos. Because portable
cameras are o ubiquitous, almost any in-
vestigator will know how 1o use one.
Producing the Video

Lawyers should closely supeTvise the
taping of the video; “otherwise the lawver
may end up spending his money for a
useless product,” Bos says.

“T wouldn't send a photographer out
on the job without having first established

Comtinned on page Bl6

For Plaintiffs’ Lawyers: Minimizing the Impact of Video Evidence

The following advice for plaintiffs’.
lawyers is offered by John Tarantino of
Adler, Pollock & Sheehan in Providence,
Rhode 1sland, and George LaMarcz
of LaMarca & Landry in West Des
Moines, Iowa:

* Start addressing the possibility of
surveillance evidence as soon as you geta
case. LaMarca always discusses the likeli-
hood of surveillance with his clients so
théy will be mindful of their actions. He
encourages-them to stick to their doctor's
recommendations about what they
should and shouldn't do.

Tarantine also tells his clients that sur-
veillance is a possibility, and emphasizes
the danger of creating misimpressions.
For instance, he tell clients not to buy
or wear medical appliances without a

doctor’s advice.

* Always ask for any surveillance
tapes during discovery. Most jurisdic-
tions allow plaintiffs to see tapes in an
unedited form before irial.

Even if you're confronted with a case
holding that surveillance films are
nondiscoverable work product or im-
peachment material, check for any local
rules that nevertheless require defen-
dants to disclose unedited tapes. (Paul
Ney, Jr. of Nashville has encountered
such rules and expects them to become
more prevalent as disputes over video
editing become more common. “Judges
don't want trials held up while these dis-
putes are going on,” he says.)

* LaMarca always serves the following
interrogatory on defendants in cases

where surveillance is a possibility:

INTERROGATORY NO. ___ State
whether or not the defendant has con-
ducted any type of surveillance on the
plaintiff in this action. I so, for each sur-
veillance activity and or technique, set
forth the following:

a. The person conducting the surveil-
lance;

b. The method of surveillance;

c. Identify all tangible evidence ob-
tained as a result of said surveitlance;

d. Kdentify the custodian of all docu-
ments or tangible items of any kind, the
subject matter of which is in whole or in
part a result of said surveillance; and

e. Give a brief description of the activi-
ties which were the subject of said sur-

Corttirtued on page B1&
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a sexipt and production schedule that he is
to follow scrupulousty,” says Ney.

What the defense lawyer wants is a short
unedited video baring the fiction behind a
daimed injury. “It doesn’t take too much b

* show a malingering plaintiff,” says Bos, and

~. plaintiffs” lawyers are bound to capitalize
on any editing when they argue that a tape
doesn't fairly represent a plaintiff's injury.

Defense Iawyers should remember thay
Plaintiffs” counsel will probably be able to
discover #ll surveillance tape taken by a
videographer, the experts warn If a zeal
ous videographer has indiscriminately tak-
en days of videotape, then edited it down
to a couple of minutes showing the plain-
tiff doing something his injury should pre-
vent, the plaintifi's lawyer will be able to
point to the much more substantial “out-
takes” showing the injured plaintiff.

The outtakes might even show the plain-
tiff suffering the consequences of an unwise
action, thus playing into the hands of the

- standard plaintifi response to a videotape
— *Boy, did § hurt for days after ] did that.*

To avoid these problems, Bos says the
videographer should do the bulk of the
surveitlance work before he ever tums on
the camera. Once he has an idea of the
plaintiff’s habits, he wiil know that ail he
has to do is take his camera to the bowling
alley on a Thursday night to get a shor,
compelling and unedited tape.

Delense lawyers should tell videogra-
phets whether they want any written re-
ports in addition to videotape, says Ney.
Otherwise videographers may automati-
cally write reports, and plaintiffs can dis-
cover them The reports may contain edito-
rial or extraneous comments suggesting
bias, prejudice or unprofessionalism.

For the same reason, lawyers should in-
struct videographers to keep the sound off
when they make tapes, Ney says.

Defense lawyers should curtail any ten-

- dencies of the videographer to be an “au-
teur.” "Lawyers really need to take charge
of the information and produce it them-

- selves,” says Heller, “because videogra-
phers are wained to make an impact and

: ereate drama.” :

- Fanty editing, zoom Jenses and the like

1 do not create the kind of “objective” evi-

" dence a judge wants to see. A good plain-

~itf's lawyer who sees a deverly edited or
otherwise selective piece of video will be
quick to ask-ior any outtakes, and will ap-
ply traditional objections to the evidence,
Heller recommends keeping the video as
simple, nonprejudical, and noncumulative

- as possible.. . . . .

In addition, juries are not #asily bamboo-
zled by tricky editing, Bos believes. *We're

all professional TV watchers. Our eyes are -

trained to see glitehes, and we can spot
something wrong with the editing process
even on a sophisticated TV show. And most
defense lawyers are not going to be able to
afford great productions.”
The Element of Surprise

Effective use of a tape at {rial will hinge

upon the degree to which it takes the plain-
iff by surprise, sa s

A tape is most devastating when it flatly
contradicts a plaintifi’s testimony about his
activities or abiliti
knows the tape is coming, he will tailor his
teshimony acordingly.

While this in itself is helpful, and may
ocbviate any need to achaally show the tape,
Ney says it is usually still preferable to take
the plaintiff by surprise. Dishonest plain.
tiffs may lie about more than the extent of
their injuries, he says; for instance, they
may lie about causation. Tapes which sur-
prise plaintiffs and dramatically unmask a
bald-faced lie not only serve as substantive
evidence about Lthe plaintiff's injury; they
also have great impeachmeni value by
showing that the plaintiff is not credible.

Most jurisdictions allow plaintiffs to dis-
cover and view surveillance tapes before
trial. However, Ney says surprise may still
be possible because in his experienoe plain-
fiffs often simply fail to request videotapes
during discovery.

Moreover, rise tactics are not com-
pletely eliminated even in jurisdictions
which allow liberal discovery of video-
tapes. Most of these jurisdictions still aliow
defense counsel to depose the plaintiff be-
fore disclosing the tape. At trial, defense
counsel can create some drama by having
the plaintiff read his deposition iestimony
before showing the tape.

Ney suggests that defense lawyers re-
sponding to plaintifi’s requests for produc-
tion of tapes try to get a courl order gov-
eming the sequence of discovery.

Ney's other discovery suggestions in-
clude:

* Don't tell your client about your tape
or show it {0 him. Your client will prabably
be deposed and could be asked if he knows
about a tape. .

* Don't show the tape to your expert
witness unless he has to review it; if the
tape is part of the basis of the expert’s opin-
iony it may be subject to pretrial disclogure.

* Even if you haven't made a film, and
don’t think you're going to, object to a

- plainkiff's request to produce tapes instead

of responding that no tapes exist. You may
decide that you want to make a tape later,
ard if you originally told the plaintiff you
didn't have one you may have an obliga-
tion 10 supplement and amend your dis-
COVeTY responses,
Using the Video st Trial

Before showing a wpe at trial, Ney rec-
ommends considering the possibility that a
particular judge or jury will find surveil-
lance repugnant or video an unreliable

- form of evidence. Hostility to a tape could
. hegate all of its substantive value.

*Video evidence is never neutra),” says
Tarantino. “Tt either has the effect the de-
fense wants, or it rebounds.”

However, Bos thinks these concerns are
generally inflated, *The world being what
it is, people are sophisticated about this,”
she says. "People watch TV; they see shaws
involving surveillance like "The Rockford

.

When the plainniff .

Files,” and they know that if you make a
claim you're fair game to be watched.”

What's more, “people don't like malin--

gerers, and juries wor't-dislike the propo-
nent of a tape showing a malingering
plaintiff.” Bos also notes tiat lawyers who
carefully screen cases before deciding to
use surveillance and who supervise their
videographers have already countered
most of the factors that could cause a
jlry's hostility toward unmerited or intru-
sive surveillance.

Bos emphagizes that video is no more in-
herently manipulable than any ather form
of evidence, and a lawyer can tetl this to the
judge. “The risk of manipulating evidence
is always there with unscrupulous
lawyers.” she says, “arl it doesn’t depend
on the medium; for instance, you can take
the negative of a photo and reverse sides so
that jeft becomes right.”

Lawyers who decide to show a tape
at tria) should consider timing and stag-
ing, says Ney, who cites the following
as impertant

¢ If you've been able to keep your tapea
secret, consider the ramifications of setting
up your videotape player as soon as the tri-
al begins. If you do this the plaintiff will be
alerted to the existence of a Lape, although
he won't know what's on it. This gives the
Pplaintiff some: incentive to temper any ex-
teavagant claims when he testifies; you
may not even have to use the tape. This
could be the best approach where the actu-
al tape is not all that halpful 10 the defense.

» On the other hand, where the tape is a
secret and shows that the plaintiff is elearly
out 10 defraud your client, keep your
videotape player under wraps until you
show the video. First tailor your cross-ex-
amination of the plaintiff to the events vou
have on tape, and see if the plainkiff sbeks
to a false version of events, Here the ele-

ment of surprise-will give the tape maxi- -

mum impact " .

* Put your videographer-on the stand to
lay the foundation for the evidence (ie, to
testify to the accuracy and authenticity of
the tape). Do this instead of presenting the
video to impeach the plaintiff's testimony

-during your cross-examination of the

plaintiff. Although you could then have the
plaintiff himself authenticate the tape, it
could distract the judge and jury from the
tape’s impact if the plaintiff has an imme-

-diate chance to explain disctepancies with

his testimony.

* If the plaintiff saw the tape before trial,
but you were able to depose him before
disclosing the tape, try to keep some drama
in your presentation. Have the plaintiff
himself read his deposition testimony, then
present the tape and have the plainiiff au-
thenticate it. Impress upon the jury that the
deposition was taken under.cath.

+ Prepate your videographer for a vigor-
Ous aoss-examinakion on the technical as-
pects of the videotaping. Make sure he re-

members the conditicns under which he

videctaped, as well as the speed at which

be set his camera and the specifics of any

Fgf;pefetzse' Lawyers: Using Video Evidence for Maximum Effect

editing or other post-production work. A
good plaintiff's lawyer will aiways do his
bett to suggest that technology was used w
-distort reality.

Rein in the Videographer

A videographer “is an extension of you,
your law firm, and your client, and should
follow the ethical standards and restic-
tions that govern yout conduct as an attor-
ney,” says Ney.

Courts have recognized that defen-
dants can investigate 1o uncover fictitious
injuries, and are receptive \o “reasonable”
and “unobtrusive” investigations, How-
evei, they have imposed tort liabitity
on defense lawyers and clients who fagli-
tated unreasonable, overly intrusive
surveillance.

Invasion of privacy, intentional indlic-
tion of emotional distress and trespass
have all been the grist of successful actions
by videotaped plaintiffs.

Generally, videographers should be toid
not 1o create situations designed to eliat
strenuous plaintiff ackvity. (The textbook
example of this is slitting the tires on
plaintiff's car so you can tape him i
the tires.}

Make sure you specifically instruct your
videographer to avoid misconduct; don't
just assume he'll behave himself. Tactics
such as the tire example are not uncom-
mon, according ko George LaMarca of West
Des Moines, Jowa. As time goes by, the
Tuses employed “just take more clever
twists,” says LaMarca; “out of frustration
people will still do this sort of thing when
they don’t get the evidence they want.”

Videographers must also respect the
plaintiff’s privacy. Ney makes the follow- -
ing suggeskions:

= Videographers should be told to stay
off private property, especially the plain-
tiff’s property. Otherwise trespass might
be an issue.

-+ * Videographers should avoid speciat
‘lenses that allow a camera to probe inside
" the plaintiff’s house or other area where
a plaintilf might have an-expectation of
privacy. Tell your videographer to take

- the Alm from a public vantage point.
+ The videographer shoufd not eaves-
_ “drop. Have him turn off the sound on the
camera. Any conversation on the tape will
be hearsay, and the videographer will be a
witness at triat, He should not record the
pinintiff's conversations or be a party to

conversations with the plaintiff.

* Put a reasonable tme limit on the in-
vestgation,

An unprindipled investigator can even
-end up aggravating a plaintiff's injury.

" LaMarc dites a ploy where an investigator
" oftersa plaimiff) whao is out of work be-’
cause of an injury an attractive wage to
plant some shrubbery, then tapes the activ-
-~ ity. The plaintiff hernjates another disc
when he plants the first shrub. Iv's all on
- tape. Now the defendant faces the origina
personal injury claint, a brand new person.
al injuryclaim,-and anassortment-of
tort claims as well. --'-27 .
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veiliance, including the dates, ﬁﬁms, and ~

_ bocations therefor. .

* T » Thoroughly depose and ross-examine

" the videographer. The first thing to ask is
“how long he kept your client under surveil-
lance, says LaMarca. The defense lawyer
will fry to present a short video featuring
your client, arcl the period of surveiliance

ing the filming was probably a lol

. foriger than the tape itself.

., Ask the videographer what he saw be-
fore and after he videotaped, and stress
that the overwhelming majority of your
client’s actions were perfectly consistent
with his claimed injury.

“Show how limited the scope of the film
is,” says LaMarca. *A half hour is hardly
anything out of a person’s life.”

In one case LaMarca got a videographer
to say how difficult it was for him o get a
video, because the plaintiff was in general
so sedentary. LaMarca wsed this to argue
that the tape showed only “one small in-
significant portion” of the plaintiff’s life.

I the vi pher was foolish encugh to
keep his camera rolling during an entire
lengthy surveillance, and had to edit hours of
Blm down to a small segmnent that was usehd
to the defense, you can iry to get all the
videotape in front of the jury, Let the jury see

what the plaintiff did nof de,

* Ask the videcgrapher about his meth-
ods. The judge of jury may become hostile
to intrusive or deceptive techniques. You
may even have grounds to consider tort
claims against the defense.

* Ask the videographer about his fees
and his relation to the defendant. Make
sure the jurors know that he was paid and
was hired for the spedific purpose of com-
ing up with evidence against your client.

Some questions suggested by Tarantino
are “That was your job, wasn't it, coming
up with evidence against my client?” “You
stayed as Jong as it took, didn't you?” and
“Tell us about the thousand other things
you saw,”

* Emphasize what a videotape does not
tell the jury, says LaMarca, He likes to ask
videographers a series of questions de-
signed 1o make this point, such as "You
don't know how much Mrs. Jones hurt af-
ter she did that gardening, do you?" “You
don’t know she had to take Tylenol after
she did that, do you?”

Keep in mind that all 2 film means is that

7: plaintiff did something, says LaMarca. It

doesn’t mean that there was no pain, or
that the plaintiff doesn’t have a problem.

All the defendant has is & depiction of an -

act. You have the crudial information about

Tarantino. .

pain and suffering.
LaMarca

. nortes that rational people will
. often do things despite consequent pain. For

instance, LaMarca likes to fish, and does so

even though he has some carpal tunnel syn- .
fishing makes his hands hurt Ju-,
ries understand this sort of thing. = -~

drome and
In addition, plaintiffs may have w per-

formn necessary chores despite aggravation
of their injuries, because if they don't do

themn they simply won't get dome, Taranting

says such explanations can be very power- .. .

ful with juries; for instance, a plaintiff who
explains that she was bending over to do
Jaundry because otherwise she couldn’t
provide her children with clean dlothes.

+ Don't let the technical aspects of video
intimidate you and don't forget about tra-
ditional evidentiary cbjections.

Tarantino suggests that extensive edit-
ing of a tape (for example, where the de-
ferse edited two days’ worth of tape down
to one minute) can make the tape 0 unrep-
resentative and “grossly unfair® that it
should be entirely excluded from evidence.

LaMarca notes that a possible source of
abuse in surveillance filming is the speed at

" which the camera is operated. If the video-

grapher speeds the ape up, an activity can
look more rigonous than it was.
According o LaMara, he was once able
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to get a videographer to say that camera

- speeds can be varied, and he was unaware of
the speed st which his camera was set. Then .
e had to adumit that he didn‘t know whether
ihe tape tnight show the plaintiff's actions oc- *

[ cwring faster than they actually did.

-~ LaMarcs-also notes that “objects can be

distorted by camera angle and depth in

" compatison to field of wision.” For in-
stance, 3 one pound box, given a certain
camera angle of field of vision, may appear
much bigger and heavier than it is. He rec-
ommends that plaintiffs’ Jawyers make
their own investigation to delermine sizes

_and weights of objects.

If you suspect any seriows technical ma-
nipulation of a tape, you shoutd hire a
forensic audiovisual expert, says Tarant-
no. However, he notes that sophisticated
technical manipulation of surveillance

. tapes is not common.

"+ Finally, you should point out the in-
trusive nature of surveillance in your clos-
ing argument, Tarantino says.

He tells the jury that a series of harms
‘was done to the plaintiff; the plaintiff

- “was injured and came before the court

with his legitimate clairm, and the defense
— who already injured him — responded
to this by investigating him and invading
his privagy,





